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H.R.  3841,  OMNIBUS  CIVIL  SERVICE  REFORM 

BILL 


TUESDAY,  JULY  16,  1996 

House  of  Representatives, 
Subcommittee  on  the  Civil  Service, 
Committee  on  Government  Reform  and  Oversight, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  1:05  p.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  John  L.  Mica  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Mica,  Morella,  and  Moran. 

Staff  present:  George  Nesterczuk,  staff  director;  Ned  Lynch,  pro- 
fessional staff  member;  Caroline  Fiel,  clerk;  and  Cedric  Hendricks 
and  Mike  Kirby,  minority  professional  staff  members. 

Mr.  Mica.  I  would  like  to  call  this  meeting  of  the  House  Civil 
Service  Subcommittee  to  order. 

We  have  quite  a  number  of  witnesses  and  three  panels,  a  long 
hearing  today.  I  want  to  proceed,  and  we  will  be  joined  by  some 
of  the  others  in  just  a  few  minutes. 

I  would  like  to  say  good  afternoon  and  welcome  to  our  witnesses, 
those  that  are  with  us  today,  and  welcome  to  the  hearing.  Our  sub- 
committee has  conducted  intensive  hearings  to  identify  and  analyze 
the  challenges  facing  Federal  employment.  Today,  we  are  ap- 
proaching a  consensus  about  what  changes  we  can  adapt  to  our 
current  civil  service  law  to  reflect  the  requirements  of  our  current 
work  environment. 

We  have  held  extensive  meetings  of  both  Democrats  and  Repub- 
lican Members  and  staff  and  consulted  widely  with  employee  orga- 
nizations to  develop  some  of  the  proposals  that  we  have  incor- 
porated into  our  draft  legislation.  We  are  hoping  in  the  next  few 
days  to  craft  and  finalize  some  legislation  that  would  enhance  the 
effectiveness  and  effective  performance  in  our  Federal  workplace. 
We  would  also  like  to  provide  more  flexible  employment  conditions. 

Just  as  the  private  sector  has  adjusted  to  accommodate  people 
changing  career  patterns,  the  Federal  workplace  must  adapt  to  ac- 
commodate new  technologies,  changing  agency  missions,  and  elimi- 
nate old  functions  and  assume  the  new  roles  that  are  so  necessary 
in  our  dynamic  and  fluid  Federal  workplace. 

In  this  changing  world,  the  Federal  agencies  cannot  be  allowed 
to  stagnate  if  they  are  to  provide  effective  service  to  the  American 
people.  Throughout  the  past  year,  I  have  been  struck  by  the  chal- 
lenges that  Federal  agencies  face  relating  to  managing  poor  per- 
formers. It  has  been  one  of  my  priority  items  for  reform. 

(l) 


We  have  heard  from  many  witnesses  that  the  current  Federal 
service  system  provides  very  limited  incentives  to  our  best  employ- 
ees while  erecting  enormous  hurdles  when  it  comes  to  improving 
or  removing  problem  employees.  We  need  to  agree  on  effective 
measures  to  enable  outstanding  employees  to  do  a  better  job  and 
give  them  the  tools  to  do  a  better  job.  We  must  also  find  suitable 
ways  to  curb  the  damaging  effects  of  problem  employees  in  the 
Federal  agencies. 

I  believe  we  have  a  consensus  that  the  management  of  employee 
performance  is  of  vital  importance;  however,  it  seems  that  the 
means  to  ensure  that  it  happens  still  elude  us.  We  have  collected 
a  few  suggestions  and  are  even  open  at  this  stage  to  additional 
ideas.  We  have  heard  that  our  civil  service  system  is  too  rigid  and 
needs  to  be  more  flexible. 

Many  agencies  have  testified  that  a  one-design-fits-all  or  one- 
size-fits-all  civil  service  can  no  longer  accommodate  the  breadth  of 
responsibilities  and  multitude  of  talents  required  by  our  Federal 
agencies. 

The  administration  is  seeking  unlimited  authority  to  conduct 
demonstration  projects  without  congressional  review.  That  is  per- 
haps too  much  flexibility,  but  certainly  allowing  broader  dem- 
onstration authority  can  lead  to  recommendations  for  more  com- 
prehensive reform  in  the  future. 

The  time  is  also  right  to  revisit  some  of  the  provisions  of  the  Fed- 
eral Employees'  Retirement  System.  The  Thrift  Savings  Plan  has 
played  an  increasingly  important  role  in  securing  the  retirement 
income  of  Federal  employees.  Participation  rates  have  increased 
steadily,  and  there  is  a  desire  to  expand  investment  options  by  cre- 
ating an  international  index  fund  and  a  small  capitalization  index 
fund. 

Employees  are  also  interested  in  contributing  more  of  their  in- 
comes and  in  having  easier  access  to  their  funds  when  they  need 
them.  These  are  reasonable  expectations  and  worthy  of  our  consid- 
eration. We  are  very  much  constrained,  however,  by  budgetary  fac- 
tors, and  the  budget  will  ultimately  limit  the  scope  of  our  actions 
in  this  area. 

On  another  front,  Federal  agencies  need  help  to  reduce  their 
work  forces  and  to  plan  for  their  future  personnel  needs.  Although 
the  administration  is  not  recommending  major  cuts  in  many  non- 
defense  agencies,  reduced  appropriations  will,  in  fact,  drive  staff  re- 
ductions in  the  future.  Accordingly,  the  subcommittee  has  directed 
extensive  efforts  this  year  in  considering  soft  landing  measures  to 
assist  Federal  employees  in  work  force  transitions.  Such  measures 
were  the  focus  of  two  hearings  that  we  held  earlier  this  year. 

A  number  of  good  ideas  have  come  out  of  this  process,  such  as 
enabling  employees  to  volunteer  for  separation  in  a  RIF.  Another 
would  authorize  employees  facing  reductions  to  transfer  to  other 
agencies  on  nonreimbursable  details  to  demonstrate  both  their 
skills  and  abilities. 

Where  Federal  agencies  convert  functions  to  contract,  affected 
employees  would  benefit  from  a  right  of  first  refusal  to  positions 
with  a  contractor.  As  a  means  of  easing  the  transition  to  the  pri- 
vate sector,  we  are  considering  outplacement  counseling,  education, 
and  retraining  benefits  as  well  as  relocation  allowances. 


Affordability  of  life  insurance  and  health  benefits  are  also  impor- 
tant considerations  in  bridging  career  changes.  We  have  drawn 
freely  from  many  bills  and  many  legislative  proposals  offered  by 
our  colleagues,  Congresswoman  Morella,  Congressman  Moran,  Con- 
gressman Davis,  and  Congressman  Wolf,  who  is  not  a  member  of 
the  subcommittee,  and  a  number  of  other  individuals  have  contrib- 
uted to  this  process.  We  have  several  dozen  legislative  proposals. 
I  also  appreciate  the  participation  of  both  the  majority  and  minor- 
ity staff,  who  have  worked  in  developing  recommendations  and  will 
contribute  substantially  to  the  resolution  of  several  important  is- 
sues as  we  try  to  move  this  legislation  forward. 

The  administration  provided  an  extensive  set  of  proposals,  which 
we  have  tried  to  accommodate,  and  we  have  included  a  number  of 
proposals  also  from  the  employee  organization.  The  process  has 
been  very  open,  and  we  appreciate  the  contributions  of  today's  wit- 
nesses. I  want  to  welcome  their  participation  and  look  forward  to 
their  support  as  we  try  to  move  this  legislation  in  the  very  near 
future. 

We  are  aware  of  the  wide  interest  in  this  legislation  and  will 
leave  the  subcommittee's  record  open  for  1  week  after  this  hearing 
for  persons  interested  in  submitting  comments  for  consideration. 
However,  it  is  my  intention  because  the  hour  is  late,  and  the  num- 
ber of  legislative  days  that  remain  are  fairly  limited,  to  move  for- 
ward as  soon  as  possible  and,  again,  trying  to  accommodate  the 
wishes  of  people  who  have  introduced  legislation  in  this  area,  the 
various  staff  recommendations,  employee  group  recommendations, 
administration  recommendations  is  a  challenge,  but  I  think  the 
draft  proposal  that  we  have  does  reach  a  good  consensus  and  gives 
us  an  opportunity  to  make  one  last  stab  here  at  trying  to  incor- 
porate some  of  these  reforms  in  our  civil  service  law. 

So  this  is  an  important  task,  and  today  what  we  have  done  is 
brought  together,  hopefully,  representation  of  various  groups  and 
agencies  that  will  be  affected  by  this  proposed  legislation,  and  my 
job  is  going  to  be  unique  today.  I  do  not  intend  to  ask  any  ques- 
tions other  than  very  basic  questions,  but  more  to  listen  to  your 
thoughts. 

As  I  said,  with  the  time  drawing  rather  short,  I  anticipate  a 
quick  markup  and  moving  of  this  legislation.  I  also  welcome,  and 
personally  invite,  recommendations  for  any  changes,  whether 
minor  or  substantial,  get  them  to  me  as  soon  as  possible.  I  hope 
I  am  making  myself  clear  on  that  point. 

[The  text  of  H.R.  3841  follows:] 
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A  BILL 

To  amend  the  civil  service  laws  of  the  United  States,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
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SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 
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TITLE  I— DEMONSTRATION  PROJECTS 

SEC.  101.  DEMONSTRATION  PROJECTS. 

(a)  Definitions.— Paragraph  (1)  of  section  4701(a)  of  title  5,  United  States 
Code,  is  amended  by  striking  subparagraph  (A)  and  by  redesignating  subparagraphs 
(B)  and  (C)  as  subparagraphs  (A)  and  (B),  respectively. 

(b)  Pre-Implementation  Procedures. — Subsection  (b)  of  section  4703  of  title 
5,  United  States  Code,  is  amended  to  read  as  follows: 

"(b)  Before  an  agency  or  the  Office  may  conduct  or  enter  into  any  agreement 
or  contract  to  conduct  a  demonstration  project,  the  Office — 

"(1)  shall  develop  or  approve  a  plan  for  such  project  which  identifies — 
"(A)  the  purposes  of  the  project; 
"(B)  the  methodology; 
"(C)  the  duration;  and 

"(D)  the  methodology  and  criteria  for  evaluation; 
"(2)  shall  publish  the  plan  in  the  Federal  Register; 


"(3)  may  solicit  comments  from  the  public  and  interested  parties  in  such 
manner  as  the  Office  considers  appropriate; 

"(4)  shall  obtain  approval  from  each  agency  involved  of  the  final  version  of 
the  plan;  and 

"(5)  shall  provide  notification  of  the  proposed  project,  at  least  30  days  in 
advance  of  the  date  any  project  proposed  under  this  section  is  to  take  effect — 
"(A)  to  employees  who  are  likely  to  be  affected  by  the  project;  and 
"(B)  to  each  House  of  the  Congress.". 

(c)  NONWMVABLE  PROVISIONS. — Section  4703(c)  of  title  5,  United  States  Code, 
is  amended — 

(1)  by  striking  paragraph  (1)  and  inserting  the  following: 

"(1)  any  provision  of  subchapter  V  of  chapter  63  or  subpart  G  of  this  title;"; 
and 

(2)  by  striking  paragraph  (3)  and  inserting  the  following: 

"(3)  any  provision  of  chapter  15  or  subchapter  II  or  III  of  chapter  73  of  this 
title;". 

(d)  Limitations. — Subsection  (d)  of  section  4703  of  title  5,  United  States  Code, 
is  amended  to  read  as  follows: 

"(d)(1)  Each  demonstration  project  shall  terminate  before  the  end  of  the  5-year 
period  beginning  on  the  date  on  which  the  project  takes  effect,  except  that  the 
project  may  continue  for  a  maximum  of  2  years  beyond  the  date  to  the  extent  nec- 
essary to  validate  the  results  of  the  project. 

"(2)(A)  Not  more  than  15  active  demonstration  projects  may  be  in  effect  at  any 
time,  and  of  the  projects  in  effect  at  any  time,  not  more  than  5  may  involve  5,000 
or  more  individuals  each. 

"(B)  Individuals  in  a  control  group  necessary  to  validate  the  results  of  a  project 
shall  not,  for  purposes  of  any  determination  under  subparagraph  (A),  be  considered 
to  be  involved  in  such  project.". 

(e)  Condition  Relating  to  Bargaining  Agreements. — Paragraph  (l)  of  sec- 
tion 4703(f)  of  title  5,  United  States  Code,  is  amended  by  striking  "(as  defined  in 
section  7103(8)  of  this  title)"  and  inserting  "(as  defined  in  section  7103(8),  excluding 
any  agreements  entered  into  or  renewed  after  the  date  of  the  enactment  of  the  Om- 
nibus Civil  Service  Reform  Act  of  1996)". 

(f)  Evaluations. — Subsection  (h)  of  section  4703  of  title  5,  United  States  Code, 
is  amended  by  adding  at  the  end  the  following:  "The  Office  may,  with  respect  to  a 
demonstration  project  conducted  by  another  agency,  require  that  the  preceding  sen- 
tence be  carried  out  by  such  other  agency.". 

(g)  Provisions  for  Termination  of  Project  or  Making  It  Permanent. — Sec- 
tion 4703  of  title  5,  United  States  Code,  is  amended — 

(1)  in  subsection  (i)  by  inserting  "by  the  Office"  after  "undertaken";  and 

(2)  by  adding  at  the  end  the  following: 

"(j)(l)  If  the  Office  determines  that  termination  of  a  demonstration  project 
(whether  under  subsection  (e)  or  otherwise)  would  result  in  the  inequitable  treat- 
ment of  employees  who  participated  in  the  project,  the  Office  shall  take  such  correc- 
tive action  as  is  within  its  authority.  If  the  Office  determines  that  legislation  is  nec- 
essary to  correct  an  inequity,  it  shall  submit  an  appropriate  legislative  proposal  to 
both  Houses  of  Congress. 

"(2)  If  the  Office  determines  that  a  demonstration  project  should  be  made  per- 
manent, it  shall  submit  an  appropriate  legislative  proposal  to  both  Houses  of  Con- 
gress.". 

TITLE  II— SIMPLIFYING  APPEALS 

SEC.  201.  ELIMINATION  OF  MIXED-CASE  PROCEDURES. 

(a)  In  General. — Section  7702,  paragraph  (2)  of  section  7703(b),  and  the  last 
sentence  of  section  7121(d)  of  title  5,  United  States  Code,  are  repealed. 

(b)  Technical  and  Conforming  Amendments. — (1)  The  item  relating  to  sec- 
tion 7702  in  the  table  of  sections  at  the  beginning  of  chapter  77  of  title  5,  United 
States  Code,  is  repealed. 

(2)  Section  7701(e)(1)  of  title  5,  United  States  Code,  is  amended— 

(A)  by  striking  "(e)(  1)  Except  as  provided  in  section  7702  of  this  title,  any" 
and  inserting  "(e)  Any"; 

(B)  by  redesignating  subparagraphs  (A)  and  (B)  as  paragraphs  (1)  and  (2), 
respectively;  and 

(C)  by  striking  "subparagraph  (A)  of  this  paragraph."  and  inserting  "para- 
graph (1).". 

(3)  Section  753(e)(1)  of  title  31,  United  States  Code,  is  amended  by  striking  "sec- 
tions 7701  and  7702"  and  inserting  "section  7701". 


(4)  Section  7703(c)  of  title  5,  United  States  Code,  is  amended  by  striking  the 
semicolon  at  the  end  of  paragraph  (3)  and  all  that  follows  through  "court."  and  in- 
serting a  period. 

SEC.  202.  APPEAL  TO  MERIT  SYSTEMS  PROTECTION  BOARD  AS  EXCLUSIVE  ADMINISTRATIVE 
REMEDY. 

(a)  In  General. — Section  7701(b)(1)  of  title  5,  United  States  Code,  is  amended 
by  striking  "(b)(1)"  and  inserting  "(b)(1)(A)"  and  by  adding  at  the  end  the  following: 

"(B)  Notwithstanding  any  other  provision  of  law,  rule,  or  regulation,  an  appeal 
under  this  section  shall  be  the  exclusive  administrative  remedy  for  any  action  by 
an  employee  or  applicant  who — 

"(i)  has  been  affected  by  an  action  which  the  employee  or  applicant  may  ap- 
peal to  the  Merit  Systems  Protection  Board;  and 

"(ii)  alleges  that  a  basis  for  the  action  was  discrimination  prohibited  by — 
"(I)  section  717  of  the  Civil  Rights  Act  of  1964; 
"(II)  section  6(d)  of  the  Fair  Labor  Standards  Act  of  1938; 
"(III)  section  501  of  the  Rehabilitation  Act  of  1973; 

"(IV)  sections  12  and  15  of  the  Age  Discrimination  in  Employment  Act 
of  1967;  or 

"(V)  any  rule,  regulation,  or  policy  directive  prescribed  under  any  provi- 
sion of  law  described  in  subclauses  (I)  through  (IV). 
"(C)  In  lieu  of  filing  an  appeal  under  this  section,  an  employee  or  applicant  de- 
scribed in  paragraph  (B)  may  file  a  civil  action  under — 

"(i)  section  717(c)  of  the  Civil  Rights  Act  of  1964  or  section  15(c)  of  the  Age 
Discrimination  in  Employment  Act  of  1967,  as  applicable,  within  90  days  after 
receipt  of  notice  of  final  action  taken  by  the  agency  on  a  complaint  of  discrimi- 
nation under  a  provision  of  law  described  in  subclause  (I),  (III),  or  (IV)  of  sub- 
paragraph (B)(ii)  or  any  rule,  regulation,  or  policy  directive  prescribed  under 
any  such  provision  of  law:  or 

"(ii)  section  16(b)  of  the  Fair  Labor  Standards  Act  of  1938  within  2  years 
(or,  if  the  violation  is  willful,  within  3  years)  after  the  date  of  an  alleged  viola- 
tion of  section  6(d)  of  the  Fair  Labor  Standards  Act  of  1938  or  any  rule,  regula- 
tion, or  policy  directive  prescribed  thereunder.". 

(b)  PETITION  FOR  Board  Review.— (1)  Section  7701(e)(1)(A)  of  title  5,  United 
States  Code,  is  amended  by  striking  "a  party  to  the  appeal  or  the  Director"  and  in- 
serting "a  party  to  the  appeal,  the  Director,  or  the  Equal  Employment  Opportunity 
Commission". 

(2)  Subsection  (e)  of  section  7701  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  the  following: 

"(3)  The  Equal  Employment  Opportunity  Commission  may  petition  the  Board 
for  review  under  paragraph  (1)  only  if  the  Commission  is  of  the  opinion  that  the 
decision  is  erroneous  and  will  have  a  substantial  impact  on  any  equal  employment 
opportunity  law,  rule,  or  regulation  under  the  jurisdiction  of  the  Commission.". 

(3)  Subsection  (d)  of  section  7703  of  title  5,  United  States  Code,  is  amended  to 
read  as  follows: 

"(d)(  1)  The  Director  of  the  Office  of  Personnel  Management  may  obtain  review 
of  any  final  order  or  decision  of  the  Board  by  filing  a  petition  for  judicial  review 
in  the  United  States  Court  of  Appeals  for  the  Federal  Circuit  if  the  Director  deter- 
mines, in  his  discretion,  that  the  Board  erred  in  interpreting  a  civil  service  law, 
rule,  or  regulation  affecting  personnel  management  and  that  the  Board's  decision 
will  have  a  substantial  impact  on  a  civil  service  law,  rule,  regulation,  or  policy  direc- 
tive. 

"(2)  The  Equal  Employment  Opportunity  Commission  may  obtain  review  of  any 
final  order  or  decision  of  the  Board  by  filing  a  petition  for  judicial  review  in  the 
United  States  Court  of  Appeals  for  the  Federal  Circuit  if  the  Commission  deter- 
mines, in  its  discretion,  that  the  Board  erred  in  interpreting  an  equal  employment 
opportunity  law  and  that  the  Board's  decision  will  have  a  substantial  impact  on  an 
equal  employment  opportunity  law,  rule,  regulation,  or  policy  directive. 

"(3)  If  the  Director  or  the  Commission  did  not  intervene  in  a  matter  before  the 
Board,  the  Director  or  the  Commission  may  not  petition  for  review  of  a  Board  deci- 
sion under  this  section  unless  the  Director  or  the  Commission  first  petitions  the 
Board  for  reconsideration  of  its  decision,  and  such  petition  is  denied. 

"(4)  In  addition  to  the  named  respondent,  the  Board  and  all  other  parties  to  the 
proceedings  before  the  Board  shall  have  the  right  to  appear  in  the  proceeding  before 
the  Court  of  Appeals.  The  granting  of  the  petition  for  review  shall  be  at  the  discre- 
tion of  the  Court  of  Appeals,  except  that  it  may  not  deny  a  petition  for  review  solely 
because  it  disagrees  with  the  determination  of  the  Director  or  the  Commission  that 
the  Board's  decision  will  have  a  substantial  impact  on  a  law,  rule,  regulation,  or  pol- 


icy  directive  within  their  jurisdiction.  The  Court  of  Appeals  shall  require  payment 
by  the  Director  or  the  Commission,  as  appropriate,  of  reasonable  attorney  fees  in- 
curred by  the  other  parties  if,  after  rendering  a  decision  on  the  merits  of  the  peti- 
tion, the  court  determines  that  the  Board's  decision  would  not  have  had  a  substan- 
tial impact  on  a  law,  rule,  regulation,  or  policy  directive  within  their  jurisdiction.". 

SEC.  203.  AGENCY  FLEXIBILITY  AND  ENCOURAGING  THE  USE  OF  ALTERNATIVE  DISPUTE  RES- 
OLUTION TECHNIQUES. 

(a)  In  General. — Chapter  77  of  title  5,  United  States  Code,  is  amended  by  add- 
ing at  the  end  the  following: 

"§  7704.  Alternative  dispute  resolution  techniques 

"Notwithstanding  any  other  provision  of  law,  each  agency  (including  the  United 
States  Postal  Service,  the  Postal  Rate  Commission,  and  the  Tennessee  Valley  Au- 
thority) shall  have  the  authority  to  develop  an  internal  procedure  under  which  its 
employees  may  file  with  the  agency  a  complaint  of  discrimination  by  the  agency 
under  the  laws  described  in  subclauses  (I)  through  (V)  of  section  7701(b)(l)(B)(ii), 
or  any  other  matter  appealable  to  the  Merit  Systems  Protection  Board  or  the  Fed- 
eral Labor  Relations  Authority.  Agencies  are  encouraged  to  use  alternative  dispute 
resolution  techniques  in  order  to  resolve  such  complaints.  An  agency  may  require 
its  employees  to  exhaust  such  internal  procedure  for  a  period  not  to  exceed  90  days 
before  seeking  external  administrative  or  judicial  review  under  this  chapter.  To  the 
extent  that  a  private  entity  may  do  so,  an  agency  may  require  employees  to  submit 
to  alternative  dispute  resolution  techniques  in  lieu  of  other  administrative  or  judi- 
cial review.". 

(b)  Task  FORCE. — In  order  to  encourage  the  use  of  alternative  dispute  resolution 
techniques  in  resolving  personnel-related  disputes  within  the  Federal  Government, 
the  Chairman  of  the  Merit  Systems  Protection  Board  shall,  in  consultation  with  the 
Chairman  of  the  Equal  Employment  Opportunity  Commission,  the  Chairman  of  the 
Federal  Labor  Relations  Authority,  the  Director  of  the  Office  of  Personnel  Manage- 
ment, the  Special  Counsel,  and  the  Director  of  the  Federal  Mediation  and  Concilia- 
tion Service,  organize  and  chair  a  task  force — 

(1)  to  study  and  evaluate  the  use  of  alternative  dispute  resolution  tech- 
niques in  resolving  Federal  personnel  disputes; 

(2)  to  facilitate  the  exchange  of  information  between  agencies; 

(3)  to  examine  and  evaluate  alternative  dispute  resolution  techniques  used 
in  the  private  sector  for  possible  application  to  Federal  personnel  disputes;  and 

(4)  to  issue  a  report  to  Congress  no  later  than  18  months  after  the  date  of 
enactment  of  this  Act  on  the  use  of  alternative  dispute  resolution  techniques  in 
personnel  disputes  by  Federal  agencies,  including  Federal  adjudicatory  agen- 
cies. 

The  Merit  Systems  Protection  Board  shall  provide  administrative  support  to  the 
task  force. 

SEC.  204.  EFFECTIVE  DATE. 

(a)  In  General. — Except  as  otherwise  provided  in  this  section,  this  title  and  the 
amendments  made  by  this  title  shall  take  effect  6  months  after  the  date  of  the  en- 
actment of  this  Act. 

(b)  Task  Force. — Subsection  (b)  of  section  203  shall  take  effect  on  the  date  of 
the  enactment  of  this  Act. 

(c)  Savings  Provision. — Matters  or  proceedings  pending  as  of,  and  continuing 
after,  the  effective  date  of  this  title  shall  continue  as  if  this  title  had  not  been  en- 
acted. 

TITLE  III— PERFORMANCE  MANAGEMENT  ENHANCEMENT 

SEC.  301.  INCREASED  WEIGHT  GIVEN  TO  PERFORMANCE  FOR  ORDER-OF-RETENTION  PUR- 
POSES IN  A  REDUCTION  IN  FORCE. 

(a)  In  General. — Section  3502  of  title  5,  United  States  Code,  is  amended— 

(1)  in  subsection  (a)(4)  by  striking  "ratings."  and  inserting  "ratings,  in  con- 
formance with  the  requirements  of  subsection  (g).";  and 

(2)  by  adding  at  the  end  the  following: 

"(g)(1)  The  regulations  prescribed  to  carry  out  subsection  (a)(4)  shall  be  the  reg- 
ulations in  effect,  as  of  January  1,  1996,  under  section  351.504  of  title  5  of  the  Code 
of  Federal  Regulations,  except  as  otherwise  provided  in  this  subsection. 
"(2)  For  purposes  of  this  subsection — 

"(A)  subsections  (b)(4)  and  (e)  of  such  section  351.504  shall  be  disregarded; 
"(B)  subsection  (d)  of  such  section  351.504  shall  be  considered  to  read  as 
follows: 


'"(d)(1)  The  additional  service  credit  an  employee  receives  for  performance 
under  this  subpart  shall  be  expressed  in  additional  years  of  service  and  shall  consist 
of  the  sum  of  the  employee's  3  most  recent  (actual  and/or  assumed)  annual  perform- 
ance ratings  received  during  the  4-year  period  prior  to  the  date  of  issuance  of  reduc- 
tion-in-force  notices  or  the  4-year  period  prior  to  the  agency-established  cutoff  date 
(as  appropriate),  computed  in  accordance  with  paragraph  (2)  or  (3)  (as  appropriate). 
"  '(2)  Except  as  provided  in  paragraph  (3),  an  employee  shall  receive — 

"  '(A)  5  additional  years  of  service  for  each  performance  rating  of  fully  suc- 
cessful (Level  3)  or  equivalent; 

"'(B)  7  additional  years  of  service  for  each  performance  rating  of  exceeds 
fully  successful  (Level  4)  or  equivalent;  and 

"'(C)  10  additional  years  of  service  for  each  performance  rating  of  outstand- 
ing (Level  5)  or  equivalent. 

'"(3)(A)  If  the  employing  agency  uses  a  rating  system  having  only  1  rating  to 
denote  performance  which  is  fully  successful  or  better,  then  an  employee  under  such 
system  shall  receive  5  additional  years  of  service  for  each  such  rating. 

"  '(B)  If  the  employing  agency  uses  a  rating  system  having  only  2  ratings  to  de- 
note performance  which  is  fully  successful  or  better,  then  an  employee  under  such 
system  shall  receive — 

"'(i)  5  additional  years  of  service  for  each  performance  rating  at  the  lower 
of  those  2  ratings;  and 

"  '(ii)  7  additional  years  of  service  for  each  performance  rating  at  the  higher 
of  those  2  ratings. 

"'(C)  If  the  employing  agency  uses  a  rating  system  having  3  or  more  ratings 
to  denote  performance  which  is  fully  successful  or  better,  then  an  employee  under 
such  system  shall  receive — 

"  '(i)  5  additional  years  of  service  for  each  performance  rating  at  the  lowest 
of  those  3  or  more  ratings; 

"'(ii)  7  additional  years  of  service  for  each  performance  rating  at  the  next 
rating  above  the  rating  referred  to  in  clause  (i);  and 

"'(iii)  10  additional  years  of  service  for  each  performance  rating  above  the 
rating  referred  to  in  clause  (ii). 

"'(D)  For  purposes  of  this  paragraph,  a  rating  shall  not  be  considered  to  denote 
performance  which  is  fully  successful  or  better  unless,  in  order  to  receive  such  rat- 
ing, such  performance  must  satisfy  all  requirements  for  a  fully  successful  rating 
(Level  3)  or  equivalent,  as  established  under  part  430  of  this  chapter  (as  in  effect 
as  of  January  1,  1996).';  and 

"(C)  subsection  (c)  of  such  section  shall  be  considered  to  read  as  follows: 
"'(c)(1)  Service  credit  for  employees  who  do  not  have  3  actual  annual  perform- 
ance ratings  of  record  received  during  the  4-year  period  prior  to  the  date  of  issuance 
of  reduction-in-force  notices,  or  the  4-year  period  prior  to  the  agency-established  cut- 
off date  for  ratings  permitted  in  subsection  (b)(2)  of  this  section,  shall  be  determined 
in  accordance  with  paragraph  (2). 

"  '(2)  An  employee  who  has  not  received  1  or  more  of  the  3  annual  performance 
ratings  of  record  required  under  this  section  shall — 

"  '(A)  receive  credit  for  performance  on  the  basis  of  the  rating  or  ratings  ac- 
tually received  (if  any);  and 

"'(B)  for  each  performance  rating  not  actually  received,  be  given  credit  for 
5  additional  years  of  service.'.". 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall  apply  with 
respect  to  reductions  in  force  taking  effect  on  or  after  October  1,  1999. 

SEC.  302.  NO  APPEAL  OF  DENIAL  OF  PERIODIC  STEP-INCREASES. 

(a)  In  General. — Section  5335(c)  of  title  5,  United  States  Code,  is  amended— 

(1)  by  striking  the  second  sentence; 

(2)  in  the  third  sentence  by  striking  "or  appeal";  and 

(3)  in  the  last  sentence  by  striking  "and  the  entitlement  of  the  employee 
to  appeal  to  the  Board  do  not  apply"  and  inserting  "does  not  apply". 

(b)  Performance  Ratings. — Section  5335  of  title  5,  United  States  Code,  as 
amended  by  subsection  (a),  is  further  amended — 

(1)  in  subsections  (a)(B)  and  (c)  by  striking  "of  an  acceptable  level  of  com- 
petence" and  inserting  "at  least  fully  successful"; 

(2)  in  the  last  sentence  of  subsection  (c)  by  striking  "acceptable  level  of  com- 
petence" and  inserting  "fully  successful  work  performance";  and 

(3)  by  adding  at  the  end  the  following: 

"(g)  For  purposes  of  this  section,  the  term  'fully  successful'  has  a  meaning  simi- 
lar to  that  given  under  section  351.504(d)(3)(D)  of  title  5  of  the  Code  of  Federal  Reg- 
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ulations  (as  deemed  to  be  amended  by  section  301(a)(2)  of  the  Omnibus  Civil  Service 
Reform  Act  of  1996).". 

SEC.  303.  PERFORMANCE  APPRAISALS. 

(a)  In  General. — Section  4302  of  title  5,  United  States  Code,  is  amended — 

(1)  in  subsection  (b)  by  striking  paragraphs  (5)  and  (6)  and  inserting  the 
following: 

"(5)  assisting  employees  in  improving  unacceptable  performance,  except  in 
circumstances  described  in  subsection  (c);  and 

"(6)  reassigning,  reducing  in  grade,  removing,  or  taking  other  appropriate 
action  against  employees  whose  performance  is  unacceptable.";  and 

(2)  by  adding  at  the  end  the  following: 

"(c)  Upon  notification  of  unacceptable  performance,  an  employee  shall  be  af- 
forded an  opportunity  to  demonstrate  acceptable  performance  before  a  reduction  in 
grade  or  removal  may  be  proposed  under  section  4303  based  on  such  performance, 
except  that  an  employee  so  afforded  such  an  opportunity  shall  not  be  afforded  any 
further  opportunity  to  demonstrate  acceptable  performance  if  the  employee's  per- 
formance again  is  determined  to  be  at  an  unacceptable  level.". 

(b)  Effective  Date. — 

(1)  In  general. — Subject  to  paragraph  (2),  this  section  and  the  amend- 
ments made  by  this  section  shall  take  effect  180  days  after  the  date  of  the  en- 
actment of  this  Act. 

(2)  EXCEPTION. — The  amendments  made  by  this  section  shall  not  apply  in 
the  case  of  any  proposed  action  as  to  which  the  employee  receives  advance  writ- 
ten notice,  in  accordance  with  section  4303(b)(1)(A)  of  title  5,  United  States 
Code,  before  the  effective  date  of  this  section. 

SEC.  304.  AMENDMENTS  TO  INCENTIVE  AWARDS  AUTHORITY. 

Chapter  45  of  title  5,  United  States  Code,  is  amended — 

(1)  by  amending  section  4501  to  read  as  follows: 

"§4501.  Definitions 

"For  the  purpose  of  this  subchapter — 
"(1)  the  term  'agency^  means — 
"(A)  an  Executive  agency; 
"(B)  the  Library  of  Congress; 
"(C)  the  Office  of  the  Architect  of  the  Capitol; 
"(D)  the  Botanic  Garden; 
"(E)  the  Government  Printing  Office;  and 
"(F)  the  United  States  Sentencing  Commission; 
but  does  not  include — 

"(i)  the  Tennessee  Valley  Authority;  or 
"(ii)  the  Central  Bank  for  Cooperatives; 
"(2)  the  term  'employee'  means  an  employee  as  defined  by  section  2105;  and 
"(3)  the  term  'Government'  means  the  Government  of  the  United  States."; 
and 

(2)  by  amending  section  4503  to  read  as  follows: 

"§  4503.  Agency  awards 

"(a)  The  head  of  an  agency  may  pay  a  cash  award  to,  and  incur  necessary  ex- 
pense for  the  honorary  recognition  of,  an  employee  who — 

"(1)  by  his  suggestion,  invention,  superior  accomplishment,  sustained  supe- 
rior performance,  or  other  personal  effort  contributes  to  the  efficiency,  economy, 
or  other  improvement  of  Government  operations  or  achieves  a  significant  reduc- 
tion in  paperwork;  or 

"(2)  performs  a  special  act  or  service  in  the  public  interest  in  connection 
with  or  related  to  his  official  employment. 

"(b)(1)  If  the  criteria  under  paragraph  ( 1)  or  (2)  of  subsection  (a)  are  met  on  the 
basis  of  the  suggestion,  invention,  superior  accomplishment,  act,  service,  or  other 
meritorious  effort  of  a  group  of  employees  collectively,  and  if  the  circumstances  so 
warrant  (such  as  by  reason  of  the  infeasibility  of  determining  the  relative  role  or 
contribution  assignable  to  each  employee  separately),  authority  under  subsection  (a) 
may  be  exercised — 

"(A)  based  on  the  collective  efforts  of  the  group;  and 
"(B)  with  respect  to  each  member  of  such  group. 
"(2)  The  amount  awarded  to  each  member  of  a  group  under  this  subsection — 
"(A)  shall  be  the  same  for  all  members  of  such  group;  and 
"(B)  may  not  exceed  the  maximum  cash  award  allowable  under  subsection 
(a)  or  (b)  of  section  4502,  as  applicable.". 
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SEC.  305.  DUE  PROCESS  RIGHTS  OF  MANAGERS  UNDER  NEGOTIATED  GRDEVANCE  PROCE- 
DURES. 

(a)  In  General. — Paragraph  (2)  of  section  7121(b)  of  title  5,  United  States  Code, 
is  amended  to  read  as  follows: 

"(2)  The  provisions  of  a  negotiated  grievance  procedure  providing  for  binding  ar- 
bitration in  accordance  with  paragraph  (l)(C)(iii)  shall,  if  or  to  the  extent  that  an 
alleged  prohibited  personnel  practice  is  involved,  allow  the  arbitrator  to  order  a  stay 
of  any  personnel  action  in  a  manner  similar  to  the  manner  described  in  section 
1221(c)  with  respect  to  the  Merit  Systems  Protection  Board.". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) — 

(1)  shall  take  effect  on  the  date  of  the  enactment  of  this  Act;  and 

(2)  shall  apply  with  respect  to  orders  issued  on  or  after  the  date  of  the  en- 
actment of  this  Act,  notwithstanding  the  provisions  of  any  collective  bargaining 
agreement. 

SEC.  306.  COLLECTION  AND  REPORTING  OF  TRAINING  INFORMATION. 

(a)  Training  Within  Government. — The  Office  of  Personnel  Management  shall 
collect  information  concerning  training  programs,  plans,  and  methods  utilized  by 
agencies  of  the  Government  and  submit  a  report  to  the  Congress  on  this  activity 
on  an  annual  basis. 

(b)  Training  Outside  of  Government. — The  Office  of  Personnel  Management, 
to  the  extent  it  considers  appropriate  in  the  public  interest,  may  collect  information 
concerning  training  programs,  plans,  and  methods  utilized  outside  the  Government. 
The  Office,  on  request,  may  make  such  information  available  to  an  agency  and  to 
Congress. 

TITLE  IV— ENHANCEMENT  OF  THRIFT  SAVINGS  PLAN  AND  CERTAIN 

OTHER  BENEFITS 

Subtitle  A — Additional  Investment  Funds  for  the  Thrift  Savings  Plan 

SEC.  401.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  "Thrift  Savings  Investment  Funds  Act  of 
1996". 

SEC.  402.  ADDITIONAL  INVESTMENT  FUNDS  FOR  THE  THRIFT  SAVINGS  PLAN. 

Section  8438  of  title  5,  United  States  Code,  is  amended — 

(1)  in  subsection  (a) — 

(A)  by  redesignating  paragraphs   (5)   through   (8)   as  paragraphs  (6) 
through  (9),  respectively; 

(B)  by  inserting  after  paragraph  (4)  the  following  new  paragraph: 

"(5)  the  term  'International  Stock  Index  Investment  Fund'  means  the  Inter- 
national Stock  Index  Investment  Fund  established  under  subsection  (b)(1)(E);"; 

(C)  in  paragraph  (8)  (as  redesignated  by  subparagraph  (A)  of  this  para- 
graph) by  striking  out  "and"  at  the  end  thereof; 

(D)  in  paragraph  (9)  (as  redesignated  by  subparagraph  (A)  of  this  para- 
graph)— 

(i)  by  striking  out  "paragraph  (7)(D)"  in  each  place  it  appears  and 
inserting  in  each  such  place  "paragraph  (8)(D)";  and 

(ii)  by  striking  out  the  period  and  inserting  in  lieu  thereof  a  semi- 
colon and  "and";  and 

(E)  by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(10)  the  term  'Small  Capitalization  Stock  Index  Investment  Fund'  means 
the  Small  Capitalization  Stock  Index  Investment  Fund  established  under  sub- 
section (b)(1)(D).";  and 

(2)  in  subsection  (b) — 

(A)  in  paragraph  (1) — 

(i)  in  subparagraph  (B)  bv  striking  out  "and"  at  the  end  thereof; 
(ii)  in  subparagraph  (C)  by  striking  out  the  period  and  inserting  in 
lieu  thereof  a  semicolon;  and 

(iii)  by  adding  at  the  end  thereof  the  following  new  subparagraphs: 
"(D)  a  Small  Capitalization  Stock  Index  Investment  Fund  as  provided 
in  paragraph  (3);  and 

"(E)  an  International  Stock  Index  Investment  Fund  as  provided  in 
paragraph  (4).";  and 

(B)  by  adding  at  the  end  thereof  the  following  new  paragraphs: 
"(3)(A)  The  Board  shall  select  an  index  which  is  a  commonly  recognized  index 

comprised  of  common  stock  the  aggregate  market  value  of  which  represents  the 
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United  States  equity  markets  excluding  the  common  stocks  included  in  the  Common 
Stock  Index  Investment  Fund. 

"(B)  The  Small  Capitalization  Stock  Index  Investment  Fund  shall  be  invested 
in  a  portfolio  designed  to  replicate  the  performance  of  the  index  in  subparagraph 
(A).  The  portfolio  shall  be  designed  such  that,  to  the  extent  practicable,  the  percent- 
age of  the  Small  Capitalization  Stock  Index  Investment  Fund  that  is  invested  in 
each  stock  is  the  same  as  the  percentage  determined  by  dividing  the  aggregate  mar- 
ket value  of  all  shares  of  that  stock  by  the  aggregate  market  value  of  all  shares  of 
all  stocks  included  in  such  index. 

"(4)(A)  The  Board  shall  select  an  index  which  is  a  commonly  recognized  index 
comprised  of  stock  the  aggregate  market  value  of  which  is  a  reasonably  complete 
representation  of  the  international  equity  markets  excluding  the  United  States  eq- 
uity markets. 

"(B)  The  International  Stock  Index  Investment  Fund  shall  be  invested  in  a  port- 
folio designed  to  replicate  the  performance  of  the  index  in  subparagraph  (A).  The 
portfolio  shall  be  designed  such  that,  to  the  extent  practicable,  the  percentage  of  the 
International  Stock  Index  Investment  Fund  that  is  invested  in  each  stock  is  the 
same  as  the  percentage  determined  by  dividing  the  aggregate  market  value  of  all 
shares  of  that  stock  by  the  aggregate  market  value  of  all  shares  of  all  stocks  in- 
cluded in  such  index.". 

SEC.  403.  ACKNOWLEDGEMENT  OF  INVESTMENT  RISK. 

Section  8439(d)  of  title  5,  United  States  Code,  is  amended  by  striking  out  "Each 
employee,  Member,  former  employee,  or  former  Member  who  elects  to  invest  in  the 
Common  Stock  Index  Investment  Fund  or  the  Fixed  Income  Investment  Fund  de- 
scribed in  paragraphs  (1)  and  (3),"  and  inserting  in  lieu  thereof  "Each  employee, 
Member,  former  employee,  or  former  Member  who  elects  to  invest  in  the  Common 
Stock  Index  Investment  Fund,  the  Fixed  Income  Investment  Fund,  the  International 
Stock  Index  Investment  Fund,  or  the  Small  Capitalization  Stock  Index  Investment 
Fund,  defined  in  paragraphs  (1),  (3),  (5),  and  (10),". 

SEC.  404.  EFFECTIVE  DATE. 

This  subtitle  shall  take  effect  on  the  date  of  enactment  of  this  Act,  and  the 
Funds  established  under  this  subtitle  shall  be  offered  for  investment  at  the  earliest 
practicable  election  period  (described  in  section  8432(b)  of  title  5,  United  States 
Code)  as  determined  by  the  Executive  Director  in  regulations. 

Subtitle  B — Thrift  Savings  Account  Liquidity 

SEC.  411.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  "Thrift  Savings  Plan  Act  of  1996". 

SEC.  412.  NOTICE  TO  SPOUSES  FOR  IN-SERVICE   WITHDRAWALS;   DE  MINIMUS  ACCOUNTS; 
CIVIL  SERVICE  RETIREMENT  SYSTEM  PARTICIPANTS. 

Section  8351(b)  of  title  5,  United  States  Code,  is  amended — 

(1)  in  paragraph  (5)— 

(A)  in  subparagraph  (B) — 

(i)  by  striking  out  "An  election,  change  of  election,  or  modification 
(relating  to  the  commencement  date  of  a  deferred  annuity)"  and  insert- 
ing in  lieu  thereof  "An  election  or  change  of  election"; 

(ii)  by  inserting  "or  withdrawal"  after  "and  a  loan"; 

(iii)  by  inserting  "and  (h)"  after  "8433(g)"; 

(iv)  by  striking  out  "the  election,  change  of  election,  or  modifica- 
tion" and  inserting  in  lieu  thereof  "trie  election  or  change  of  election"; 
and 

(v)  by  inserting  "or  withdrawal"  after  "for  such  loan";  and 

(B)  in  subparagraph  (D) — 

(i)  by  inserting  "or  withdrawals"  after  "of  loans";  and 
(ii)  by  inserting  "or  (h)"  after  "8433(g)";  and 

(2)  in  paragraph  (6) — 

(A)  by  striking  out  "$3,500  or  less"  and  inserting  in  lieu  thereof  "less 
than  an  amount  that  the  Executive  Director  prescribes  by  regulation";  and 

(B)  by  striking  out  "unless  the  employee  or  Member  elects,  at  such  time 
and  otherwise  in  such  manner  as  the  Executive  Director  prescribes,  one  of 
the  options  available  under  subsection  (b)". 

SEC.  413.  IN  SERVICE  WITHDRAWALS;  WITHDRAWAL  ELECTIONS,  FEDERAL  EMPLOYEES  RE- 
TIREMENT SYSTEM  PARTICIPANTS. 

(a)  In  General.— Section  8433  of  title  5,  United  States  Code,  is  amended— 
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(1)  by  striking  out  subsections  (b)  and  (c)  and  inserting  in  lieu  thereof  the 
following: 

"(b)  Subject  to  section  8435  of  this  title,  any  employee  or  Member  who  separates 
from  Government  employment  is  entitled  and  may  elect  to  withdraw  from  the  Thrift 
Savings  Fund  the  balance  of  the  employee's  or  Member's  account  as — 
"(1)  an  annuity; 
"(2)  a  single  payment; 
"(3)  2  or  more  substantially  equal  payments  to  be  made  not  less  frequently 

than  annually;  or 

"(4)  any  combination  of  payments  as  provided  under  paragraphs  (1)  through 

(3)  as  the  Executive  Director  may  prescribe  by  regulation. 

"(c)(1)  In  addition  to  the  right  provided  under  subsection  (b)  to  withdraw  the 
balance  of  the  account,  an  employee  or  Member  who  separates  from  Government 
service  and  who  has  not  made  a  withdrawal  under  subsection  (h)(1)(A)  may  make 
one  withdrawal  of  any  amount  as  a  single  payment  in  accordance  with  subsection 
(b)(2)  from  the  employee's  or  Member's  account. 

"(2)  An  employee  or  Member  may  request  that  the  amount  withdrawn  from  the 
Thrift  Savings  Fund  in  accordance  with  subsection  (b)(2)  be  transferred  to  an  eligi- 
ble retirement  plan. 

"(3)  The  Executive  Director  shall  make  each  transfer  elected  under  paragraph 
(2)  directly  to  an  eligible  retirement  plan  or  plans  (as  defined  in  section  402(c)(8) 
of  the  Internal  Revenue  Code  of  1986)  identified  by  the  employee,  Member,  former 
employee,  or  former  Member  for  whom  the  transfer  is  made. 

"(4)  A  transfer  may  not  be  made  for  an  employee,  Member,  former  employee, 
or  former  Member  under  paragraph  (2)  until  the  Executive  Director  receives  from 
that  individual  the  information  required  by  the  Executive  Director  specifically  to 
identify  the  eligible  retirement  plan  or  plans  to  which  the  transfer  is  to  be  made."; 

(2)  in  subsection  (d) — 

(A)  in  paragraph  (1)  by  striking  out  "Subject  to  paragraph  (3)(A)"  and 
inserting  in  lieu  thereof  "Subject  to  paragraph  (3)"; 

(B)  by  striking  out  paragraph  (2)  and  redesignating  paragraph  (3)  as 
paragraph  (2);  and 

(C)  in  paragraph  (2)  (as  redesignated  under  subparagraph  (B)  of  this 
paragraph)— 

(i)  in  subparagraph  (A)  by  striking  out  "(A)";  and 
(ii)  by  striking  out  subparagraph  (B); 

(3)  in  subsection  (f)(1)— 

(A)  by  striking  out  "$3,500  or  less"  and  inserting  in  lieu  thereof  "less 
than  an  amount  that  the  Executive  Director  prescribes  by  regulation;  and 

(B)  by  striking  out  "unless  the  employee  or  Member  elects,  at  such  time 
and  otherwise  in  such  manner  as  the  Executive  Director  prescribes,  one  of 
the  options  available  under  subsection  (b),  or"  and  inserting  a  comma; 

(4)  in  subsection  (f)(2) — 

(A)  by  striking  out  "February  1"  and  inserting  in  lieu  thereof  "April  1"; 

(B)  in  subparagraph  (A) — 

(i)  by  striking  out  "65"  and  inserting  in  lieu  thereof  "70  V2";  and 
(ii)  by  inserting  "or"  after  the  semicolon; 

(C)  by  striking  out  subparagraph  (B);  and 

(D)  by  redesignating  subparagraph  (C)  as  subparagraph  (B); 

(5)  in  subsection  (g) — 

(A)  in  paragraph  (1)  by  striking  out  "after  December  31,  1987,  and"; 
and 

(B)  by  striking  out  paragraph  (2)  and  redesignating  paragraphs  (3) 
through  (5)  as  paragraphs  (2)  through  (4),  respectively;  and 

(6)  by  adding  after  subsection  (g)  the  following  new  subsection: 

"(h)(1)  An  employee  or  Member  may  apply,  before  separation,  to  the  Board  for 
permission  to  withdraw  an  amount  from  the  employee's  or  Member's  account  based 
upon — 

"(A)  the  employee  or  Member  having  attained  age  59V2;  or 
"(B)  financial  hardship. 

"(2)  A  withdrawal  under  paragraph  (1)(A)  shall  be  available  to  each  eligible  par- 
ticipant one  time  only. 

"(3)  A  withdrawal  under  paragraph  (1KB)  shall  be  available  only  for  an  amount 
not  exceeding  the  value  of  that  portion  of  such  account  which  is  attributable  to  con- 
tributions made  by  the  employee  or  Member  under  section  8432(a)  of  this  title. 

"(4)  Withdrawals  under  paragraph  (1)  shall  be  subject  to  such  other  conditions 
as  the  Executive  Director  may  prescribe  by  regulation. 
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"(5)  A  withdrawal  may  not  be  made  under  this  subsection  unless  the  require- 
ments of  section  8435(e)  of  this  title  are  satisfied.". 

(b)  Invalidity  of  Certain  Prior  Elections. — Any  election  made  under  section 
8433(b)(2)  of  title  5,  United  States  Code  (as  in  effect  before  the  effective  date  of  this 
title),  with  respect  to  an  annuity  which  has  not  commenced  before  the  implementa- 
tion date  of  this  title  as  provided  by  regulation  by  the  Executive  Director  in  accord- 
ance with  section  407,  shall  be  invalid. 

SEC.  414.  SURVTVOR  ANNUITIES  FOR  FORMER  SPOUSES;  NOTICE  TO  FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM  SPOUSES  FOR  IN-SERVICE  WITHDRAWALS. 

Section  8435  of  title  5,  United  States  Code,  is  amended — 

(1)  in  subsection  (a)(1)(A) — 

(A)  by  striking  out  "may  make  an  election  under  subsection  (b)(3)  or 
(b)(4)  of  section  8433  of  this  title  or  change  an  election  previously  made 
under  subsection  (b)(1)  or  (b)(2)  of  such  section"  and  inserting  in  lien  there- 
of "may  withdraw  all  or  part  of  a  Thrift  Savings  Fund  account  under  sub- 
section (b)  (2),  (3),  or  (4)  of  section  8433  of  this  title  or  change  a  withdrawal 
election";  and 

(B)  by  adding  at  the  end  thereof  "A  married  employee  or  Member  (or 
former  employee  or  Member)  may  make  a  withdrawal  from  a  Thrift  Savings 
Fund  account  under  subsection  (c)(1)  of  section  8433  of  this  title  only  if  the 
employee  or  Member  (or  former  employee  or  Member)  satisfies  the  require- 
ments of  subparagraph  (B)."; 

(2)  in  subsection  (c)— - 

(A)  in  paragraph  ( 1) — 

(i)  by  striking  out  "An  election,  change  of  election,  or  modification 
of  the  commencement  date  of  a  deferred  annuity"  and  inserting  in  lieu 
thereof  "An  election  or  change  of  election";  and 

(ii)  by  striking  out  "modification,  or  transfer"  and  inserting  in  lien 
thereof  "or  transfer";  and 

(B)  in  paragraph  (2)  in  the  matter  following  subparagraph  (B)(ii)  by 
striking  out  "modification,"; 

(3)  in  subsection  (e) — 

(A)  in  paragraph  ( 1) — 

(i)  in  subparagraph  (A) — 

(I)  by  inserting  "or  withdrawal"  after  "A  loan"; 

(II)  by  inserting  "and  (h)"  after  "8433(g)";  and 

(III)  by  inserting  "or  withdrawal"  after  "such  loan"; 

(ii)  in  subparagraph  (B)  by  inserting  "or  withdrawal"  after  "loan"; 
and 

(iii)  in  subparagraph  (C) — 

(I)  by  inserting  "or  withdrawal"  after  "to  a  loan";  and 

(II)  by  inserting  "or  withdrawal"  after  "for  such  loan";  and 

(B)  in  paragraph  (2) — 

(i)  by  inserting  "or  withdrawal"  after  "loan";  and 
(ii)  by  inserting  "and  (h)"  after  "8344(g)";  and 

(4)  in  subsection  (g) — 

(A)  by  inserting  "or  withdrawals"  after  "loans";  and 

(B)  by  inserting  "and  (h)"  after  "8344(g)". 

SEC.  415.  DE  MINIMUS  ACCOUNTS  RELATING  TO  THE  JUDICIARY. 

(a)  JUSTICES  AND  JUDGES. — Section  8440a(b)(7)  of  title  5,  United  States  Code, 
is  amended — 

(1)  by  striking  out  "$3,500  or  less"  and  inserting  in  lieu  thereof  "less  than 
an  amount  that  the  Executive  Director  prescribes  by  regulation";  and 

(2)  by  striking  out  "unless  the  justice  or  judge  elects,  at  such  time  and  oth- 
erwise in  such  manner  as  the  Executive  Director  prescribes,  one  of  the  options 
available  under  section  8433(b)". 

(b)  Bankruptcy  Judges  and  Magistrates. — Section  8440b(b)  of  title  5,  United 
States  Code,  is  amended — 

(1)  in  paragraph  (7)  in  the  first  sentence  by  inserting  "of  the  distribution" 
after  "equal  to  the  amount";  and 

(2)  in  paragraph  (8) — 

(A)  by  striking  out  "$3,500  or  less"  and  inserting  in  lieu  thereof  "less 
than  an  amount  that  the  Executive  Director  prescribes  by  regulation";  and 

(B)  by  striking  out  "unless  the  bankruptcy  judge  or  magistrate  elects, 
at  such  time  and  otherwise  in  such  manner  as  the  Executive  Director  pre- 
scribes, one  of  the  options  available  under  subsection  (b)". 
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(c)  Federal  Claims  Judges. — Section  8440c(b)  of  title  5,  United  States  Code, 
is  amended — 

(1)  in  paragraph  (7)  in  the  first  sentence  by  inserting  "of  the  distribution" 
after  "equal  to  the  amount";  and 

(2)  in  paragraph  (8) — 

(A)  by  striking  out  "$3,500  or  less"  and  inserting  in  lieu  thereof  "less 
than  an  amount  that  the  Executive  Director  prescribes  by  regulation";  and 

(B)  by  striking  out  "unless  the  judge  elects,  at  such  time  and  otherwise 
in  such  manner  as  the  Executive  Director  prescribes,  one  of  the  options 
available  under  section  8433(b)". 

SEC.  416.  DEFINITION  OF  BASIC  PAY. 

(a)  In  GENERAL. — (1)  Section  8401(4)  of  title  5,  United  States  Code,  is  amended 
by  striking  out  "except  as  provided  in  subchapter  III  of  this  chapter,". 

(2)  Section  8431  of  title  5,  United  States  Code,  is  repealed. 

(b)  Technical  and  Conforming  Amendments. — (1)  The  table  of  sections  for 
chapter  84  of  title  5,  United  States  Code,  is  amended  by  striking  out  the  item  relat- 
ing to  section  8431. 

(2)  Section  5545a(h)(2)(A)  of  title  5,  United  States  Code,  is  amended  by  striking 
out  "8431,". 

(3)  Section  615(f)  of  the  Treasury,  Postal  Service,  and  General  Government  Ap- 
propriations Act,  1996  (Public  Law  104-52;  109  Stat.  500;  5  U.S.C.  5343  note)  is 
amended  by  striking  out  "section  8431  of  title  5,  United  States  Code,". 

SEC.  417.  ELIGIBLE  ROLLOVER  DISTRIBUTIONS. 

Section  8432  of  title  5,  United  States  Code,  is  amended  by  adding  at  the  end 
the  following: 

"(j)(l)  For  the  purpose  of  this  subsection — 

"(A)  the  term  'eligible  rollover  distribution'  has  the  meaning  given  such 

term  by  section  402(c)(4)  of  the  Internal  Revenue  Code  of  1986;  and 

"(B)  the  term  'qualified  trust'  has  the  meaning  given  such  term  by  section 

402(c)(8)  of  the  Internal  Revenue  Code  of  1986. 

"(2)  An  employee  or  Member  may  contribute  to  the  Thrift  Savings  Fund  an  eli- 
gible rollover  distribution  from  a  qualified  trust.  A  contribution  made  under  this 
subsection  shall  be  made  in  the  form  described  in  section  401(a)(31)  of  the  Internal 
Revenue  Code  of  1986.  In  the  case  of  an  eligible  rollover  distribution,  the  maximum 
amount  transferred  to  the  Thrift  Savings  Fund  shall  not  exceed  the  amount  which 
would  otherwise  have  been  included  in  the  employee's  or  Member's  gross  income  for 
Federal  income  tax  purposes. 

"(3)  The  Executive  Director  shall  prescribe  regulations  to  carry  out  this  sub- 
section.". 

SEC.  418.  EFFECTIVE  DATE. 

This  subtitle  shall  take  effect  on  the  date  of  the  enactment  of  this  Act  and  with- 
drawals and  elections  as  provided  under  the  amendments  made  by  this  subtitle 
shall  be  made  at  the  earliest  practicable  date  as  determined  by  the  Executive  Direc- 
tor in  regulations. 

Subtitle  C — Other  Provisions  Relating  to  the  Thrift  Savings  Plan 

SEC.  421.  PERCENTAGE  LIMITATIONS  ON  CONTRIBUTIONS. 

(a)  Amendments  Relating  to  FERS. — 

(1)  In  general. — Subsection  (a)  of  section  8432  of  title  5,  United  States 
Code,  is  amended  by  striking  "  10  percent  of. 

(2)  Justices  and  JUDGES. — Subsection  (b)  of  section  8440a  of  title  5,  United 
States  Code,  is  amended — 

(A)  by  striking  paragraph  (2)  and  by  redesignating  paragraphs  (3) 
through  (7)  as  paragraphs  (2)  through  (6),  respectively;  and 

(B)  in  paragraph  (6)  (as  so  redesignated  by  subparagraph  (A))  by  strik- 
ing "paragraphs  (4)  and  (5)"  and  inserting  "paragraphs  (3)  and  (4)". 

(3)  Bankruptcy  judges  and  magistrates. — Subsection  (b)  of  section  8440b 
of  title  5,  United  States  Code,  is  amended — 

(A)  by  striking  paragraph  (2)  and  by  redesignating  paragraphs  (3) 
through  (8)  as  paragraphs  (2)  through  (7),  respectively; 

(B)  in  paragraph  (4)  (as  so  redesignated  by  subparagraph  (A))  by  strik- 
ing "paragraph  (4)(A),  (B),  or  (C)"  and  inserting  "paragraph  (3)(A),  (B),  or 
(C)";  and 
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(C)  in  paragraph  (7)  (as  so  redesignated  by  subparagraph  (A))  by  strik- 
ing "Notwithstanding  paragraph  (4),"  and  inserting  "Notwithstanding  para- 
graph (3),". 

(4)  Court  of  federal  claims  judges. — Subsection  (b)  of  section  8440c  of 
title  5,  United  States  Code,  is  amended — 

(A)  by  striking  paragraph  (2)  and  by  redesignating  paragraphs  (3) 
through  (8)  as  paragraphs  (2)  through  (7),  respectively; 

(B)  in  paragraph  (4)  (as  so  redesignated  by  subparagraph  (A))  by  strik- 
ing "paragraph  (4)(A)  or  (B)"  and  inserting  "paragraph  (3)(A)  or  (B)";  and 

(C)  in  paragraph  (7)  (as  so  redesignated  by  subparagraph  (A))  by  strik- 
ing "Notwithstanding  paragraph  (4),"  and  inserting  "Notwithstanding  para- 
graph (3),". 

(5)  Judges  of  the  united  states  court  of  veterans  appeals. — Para- 
graph (2)  of  section  8440d(b)  of  title  5,  United  States  Code,  is  amended  to  read 
as  follows: 

"(2)  For  purposes  of  contributions  made  to  the  Thrift  Savings  Fund,  basic  pay 
does  not  include  any  retired  pay  paid  pursuant  to  section  7296  of  title  38.". 

(b)  Amendments  Relating  to  CSRS. — Paragraph  (2)  of  section  8351(b)  of  title 
5,  United  States  Code,  is  amended  by  striking  "5  percent  of. 

(c)  Effectpte  Date. — 

(1)  In  GENERAL. — The  amendments  made  by  this  section  shall  take  effect 
6  months  after  the  date  of  the  enactment  of  this  Act  or  such  earlier  date  as  the 
Executive  Director  may  by  regulation  prescribe. 

(2)  Coordination  with  election  periods. — The  Executive  Director  shall 
by  regulation  determine  the  first  election  period  in  which  elections  may  be  made 
consistent  with  the  amendments  made  by  this  section. 

(3)  Definitions. — For  purposes  of  this  subsection — 

(A)  the  term  "election  period"  means  a  period  afforded  under  section 
8432(b)  of  title  5,  United  States  Code;  and 

(B)  the  term  "Executive  Director"  has  the  meaning  given  such  term  by 
section  8401(13)  of  title  5,  United  States  Code. 

SEC  422.  LOANS  UNDER  THE  THRIFT  SAVINGS  PLAN  FOR  FURLOUGHED  EMPLOYEES. 

Section  8433(g)  of  title  5,  United  States  Code,  is  amended  by  adding  at  the  end 
the  following: 

"(6)  An  employee  who  has  been  furloughed  due  to  a  lapse  in  appropriations  may 
not  be  denied  a  loan  under  this  subsection  solely  because  such  employee  is  not  in 
a  pay  status.". 

SEC  423.  IMMEDIATE  PARTICIPATION  IN  THE  THRIFT  SAVINGS  PLAN. 

(a)  Elimination  of  Certain  Waiting  Periods  for  Purposes  of  Employee 
Contributions. — Paragraph  (4)  of  section  8432(b)  of  title  5,  United  States  Code,  is 
amended  to  read  as  follows: 

"(4)  The  Executive  Director  shall  prescribe  such  regulations  as  may  be  nec- 
essary to  carry  out  the  following: 

"(A)  Notwithstanding  subparagraph  (A)  of  paragraph  (2),  an  employee  or 
Member  described  in  such  subparagraph  shall  be  afforded  a  reasonable  oppor- 
tunity to  first  make  an  election  under  this  subsection  beginning  on  the  date  of 
commencing  service  or,  if  that  is  not  administratively  feasible,  beginning  on  the 
earliest  date  thereafter  that  such  an  election  becomes  administratively  feasible, 
as  determined  by  the  Executive  Director. 

"(B)  An  employee  or  Member  described  in  subparagraph  (B)  of  paragraph 
(2)  shall  be  afforded  a  reasonable  opportunity  to  first  make  an  election  under 
this  subsection  (based  on  the  appointment  or  election  described  in  such  sub- 
paragraph) beginning  on  the  date  of  commencing  service  pursuant  to  such  ap- 
pointment or  election  or,  if  that  is  not  administratively  feasible,  beginning  on 
the  earliest  date  thereafter  that  such  an  election  becomes  administratively  fea- 
sible, as  determined  by  the  Executive  Director. 

"(C)  Notwithstanding  the  preceding  provisions  of  this  paragraph,  contribu- 
tions under  paragraphs  (1)  and  (2)  of  subsection  (c)  shall  not  be  payable  with 
respect  to  any  pay  period  before  the  earliest  pay  period  for  which  such  contribu- 
tions would  otherwise  be  allowable  under  this  subsection  if  this  paragraph  had 
not  been  enacted. 

"(D)  Sections  8351(a)(2),  8440a(a)(2),  8440b(a)(2),  8440c(a)(2),  and 
8440d(a)(2)  shall  be  applied  in  a  manner  consistent  with  the  purposes  of  sub- 
paragraphs (A)  and  (B),  to  the  extent  those  subparagraphs  can  be  applied  with 
respect  thereto. 

"(E)  Nothing  in  this  paragraph  shall  affect  paragraph  (3).". 
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(b)  Technical  and  Conforming  Amendments. — (1)  Section  8432(a)  of  title  5, 
United  States  Code,  is  amended — 

(A)  in  the  first  sentence  by  striking  "(b)(1)"  and  inserting  "(b)";  and 

(B)  by  amending  the  second  sentence  to  read  as  follows:  "Contributions 
under  this  subsection  pursuant  to  such  an  election  shall,  with  respect  to  each 
pay  period  for  which  such  election  remains  in  effect,  be  made  in  accordance  with 
a  program  of  regular  contributions  provided  in  regulations  prescribed  by  the  Ex- 
ecutive Director.". 

(2)  Section  8432(b)(1)(B)  of  such  title  is  amended  by  inserting  "(or  any  election 
allowable  by  virtue  of  paragraph  (4))"  after  "subparagraph  (A)". 

(3)  Section  8432(b)(3)  of  such  title  is  amended  by  striking  "Notwithstanding 
paragraph  (2)(A),  an"  and  inserting  "An". 

(4)  Section  8432(i)(l)(B)(ii)  of  such  title  is  amended  by  striking  "either  elected 
to  terminate  individual  contributions  to  the  Thrift  Savings  Fund  within  2  months 
before  commencing  military  service  or". 

(5)  Section  8439(a)(1)  of  such  title  is  amended  by  inserting  "who  makes  con- 
tributions or"  after  "for  each  individual"  and  by  striking  "section  8432(c)(1)"  and  in- 
serting "section  8432". 

(6)  Section  8439(c)(2)  of  such  title  is  amended  by  adding  at  the  end  the  follow- 
ing: "Nothing  in  this  paragraph  shall  be  considered  to  limit  the  dissemination  of  in- 
formation only  to  the  times  required  under  the  preceding  sentence.". 

(7)  Sections  8440a(a)(2)  and  8440d(a)(2)  of  such  title  are  amended  by  striking 
all  after  "subject  to"  and  inserting  "subject  to  this  chapter.". 

(c)  Effective  Date. — This  section  shall  take  effect  6  months  after  the  date  of 
the  enactment  of  this  Act  or  such  earlier  date  as  the  Executive  Director  (within  the 
meaning  of  section  8401(13)  of  title  5,  United  States  Code)  may  by  regulation  pre- 
scribe. 

Subtitle  D — Resumption  of  Certain  Survivor  Annuities  That  Terminated  by 

Reason  of  Marriage 

SEC.  431.  RESUMPTION  OF  CERTAIN  SURVIVOR  ANNUITIES  THAT  TERMINATED  BY  REASON 
OF  MARRIAGE. 

(a)  Civil  Service  Retirement  System. — Section  8341(e)  of  title  5,  United 
States  Code,  is  amended  by  adding  at  the  end  the  following: 

"(4)  If  the  annuity  of  a  child  under  this  subchapter  terminates  under  paragraph 
(3)(E)  because  of  marriage,  then,  if  such  marriage  ends  (whether  by  death  of  the 
spouse,  divorce,  or  annulment),  such  annuity  shall  resume  on  the  first  day  of  the 
month  in  which  the  marriage  ends,  but  only  if — 

"(A)  any  lump  sum  paid  is  returned  to  the  Fund;  and 

"(B)  that  individual  is  not  otherwise  ineligible  for  such  annuity.". 

(b)  Federal  Employees'  Retirement  System. — Section  8443(b)  of  such  title  is 
amended  by  adding  at  the  end  the  following:  "If  the  annuity  of  a  child  under  this 
subchapter  terminates  under  subparagraph  (E)  because  of  marriage,  then,  if  such 
marriage  ends  (whether  by  death  of  the  spouse,  divorce,  or  annulment),  such  annu- 
ity shall  resume  on  the  first  day  of  the  month  in  which  the  marriage  ends,  but  only 
if  any  lump  sum  paid  is  returned  to  the  Fund,  and  that  individual  is  not  otherwise 
ineligible  for  such  annuity.". 

(c)  Health  Benefits  Program. — Section  8908  of  title  5,  United  States  Code, 
is  amended  by  adding  at  the  end  the  following: 

"(d)  An  individual — 

"(1)  whose  survivor  annuity  under  section  8341(e)  is  terminated,  and  then 
later  restored  under  paragraph  (4)  thereof,  or 

"(2)  whose  survivor  annuity  under  section  8443(b)  is  terminated,  and  then 
later  restored  under  the  last  sentence  thereof, 
may,  under  regulations  prescribed  by  the  Office,  enroll  in  a  health  benefits  plan  de- 
scribed by  section  8903  or  8903a  if  such  individual  was  covered  by  any  such  plan 
immediately  before  such  annuity  so  terminated.". 

(d)  Applicability. — The  amendments  made  by  this  section  shall  apply  with  re- 
spect to  any  termination  of  marriage  taking  effect  before,  on,  or  after  the  date  of 
the  enactment  of  this  Act,  except  that  no  amount  shall  be  payable  by  reason  of  the 
amendments  made  by  subsections  (a)  and  (b),  respectively,  except  to  the  extent  of 
any  amounts  accruing  for  periods  beginning  on  or  after  the  first  day  of  the  first 
month  beginning  on  or  after  the  later  of — 

(1)  the  date  of  the  enactment  of  this  Act;  or 

(2)  the  date  as  of  which  termination  of  marriage  takes  effect. 
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Subtitle  E — Life  Insurance  Benefits 

SEC.  441.  DOMESTIC  RELATIONS  ORDERS. 

(a)  In  General. — Section  8705  of  title  5,  United  States  Code,  is  amended — 

(1)  in  subsection  (a)  by  striking  "(a)  The"  and  inserting  "(a)  Except  as  pro- 
vided in  subsection  (e),  the";  and 

(2)  by  adding  at  the  end  the  following: 

"(e)(1)  Any  amount  which  would  otherwise  be  paid  to  a  person  determined 
under  the  order  of  precedence  named  by  subsection  (a)  shall  be  paid  (in  whole  or 
in  part)  by  the  Office  to  another  person  if  and  to  the  extent  expressly  provided  for 
in  the  terms  of  any  court  decree  of  divorce,  annulment,  or  legal  separation,  or  the 
terms  of  any  court  order  or  court-approved  property  settlement  agreement  incident 
to  any  court  decree  of  divorce,  annulment,  or  legal  separation. 

"(2)  For  purposes  of  this  subsection,  a  decree,  order,  or  agreement  referred  to 
in  paragraph  (1)  shall  not  be  effective  unless  it  is  received,  before  the  date  of  the 
covered  employee's  death,  by  the  employing  agency  or,  if  the  employee  has  sepa- 
rated from  service,  by  the  Office. 

"(3)  A  designation  under  this  subsection  with  respect  to  any  person  may  not  be 
changed  except — 

"(A)  with  the  written  consent  of  such  person,  if  received  as  described  in 

paragraph  (2);  or 

"(B)  by  modification  of  the  decree,  order,  or  agreement,  as  the  case  may  be, 

if  received  as  described  in  paragraph  (2). 

"(4)  The  Office  shall  prescribe  any  regulations  necessary  to  carry  out  this  sub- 
section, including  regulations  for  the  application  of  this  subsection  in  the  event  that 
2  or  more  decrees,  orders,  or  agreements,  are  received  with  respect  to  the  same 
amount.". 

(b)  Directed  Assignment. — Section  8706(e)  of  title  5,  United  States  Code,  is 
amended — 

(1)  by  striking  "(e)"  and  inserting  "(e)(1)";  and 

(2)  by  adding  at  the  end  the  following: 

"(2)  A  court  decree  of  divorce,  annulment,  or  legal  separation,  or  the  terms  of 
a  court-approved  property  settlement  agreement  incidental  to  any  court  decree  of  di- 
vorce, annulment,  or  legal  separation,  may  direct  that  an  insured  employee  or 
former  employee  make  an  irrevocable  assignment  of  the  employee's  or  former  em- 
ployee's incidents  of  ownership  in  insurance  under  this  chapter  (if  there  is  no  pre- 
vious assignment)  to  the  person  specified  in  the  court  order  or  court-approved  prop- 
erty settlement  agreement.". 

SEC.  442.  EXCEPTION  FROM  PROVISIONS  REQUIRING  REDUCTION  IN  ADDITIONAL  OPTIONAL 
LIFE  INSURANCE. 

(a)  In  General. — Subsection  (c)  of  section  8714b  of  title  5,  United  States  Code, 
is  amended  by  adding  at  the  end  the  following: 

"(3)(A)  The  amount  of  additional  optional  insurance  continued  under  paragraph 
(2)  shall  be  continued,  without  any  reduction  under  the  last  two  sentences  thereof, 
if— 

"(i)  at  the  time  of  retirement,  there  is  in  effect  a  designation  under  section 
8705  under  which  the  entire  amount  of  such  insurance  would  be  paid  to  an  indi- 
vidual who  is  permanently  disabled;  and 

"(ii)  an  election  under  subsection  (d)(3)  on  behalf  of  such  individual  is  made 
in  timely  fashion. 

"(B)  Notwithstanding  subparagraph  (A),  any  reduction  required  under  para- 
graph (2)  shall  be  made  if — 

"(i)  the  additional  optional  insurance  is  not  in  fact  paid  in  accordance  with 
the  designation  under  section  8705,  as  in  effect  at  the  time  of  retirement; 

"(ii)  the  Office  finds  that  adequate  arrangements  have  not  been  made  to  en- 
sure that  the  insurance  provided  under  this  section  will  be  used  only  for  the 
care  and  support  of  the  individual  so  designated;  or 

"(iii)  the  election  referred  to  in  subparagraph  (A)(ii)  terminates  at  any  time 
before  the  death  of  the  individual  who  made  such  election. 

"(C)  For  purposes  of  this  paragraph,  the  term  'permanently  disabled'  shall  have 
the  meaning  given  such  term  under  regulations  which  the  Office  shall  prescribe 
based  on  subparagraphs  (A)  and  (C)  of  section  1614(a)(3)  of  the  Social  Security  Act, 
except  that,  in  applying  subparagraph  (A)  of  such  section  for  purposes  of  this  sub- 
paragraph, 'which  can  be  expected  to  last  permanently'  shall  be  substituted  for 
'which  has  lasted  or  can  be  expected  to  last  for  a  continuous  period  of  not  less  than 
twelve  months'.". 
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(b)  Continued  Withholdings. — Subsection  (d)  of  such  section  8714b  is  amend- 
ed by  adding  at  the  end  the  following: 

"(3)(A)  To  be  eligible  for  unreduced  additional  optional  insurance  under  sub- 
section (c)(3),  the  insured  individual  shall  be  required  to  elect,  at  such  time  and  in 
such  manner  as  the  Office  by  regulation  requires  (including  procedures  for  dem- 
onstrating compliance  with  the  requirements  of  subsection  (c)(3)),  to  have  the  full 
cost  thereof  continue  to  be  withheld  from  the  former  employee's  annuity  or  com- 
pensation, as  the  case  may  be,  beginning  as  of  when  such  withholdings  would  other- 
wise cease  under  the  second  sentence  of  paragraph  (1). 

"(B)  An  election  made  by  an  insured  individual  under  subparagraph  (A)  (and 
withholdings  pursuant  thereto)  shall  terminate  in  the  event  that — 
"(i)  the  insured  individual — 

"(I)  revokes  such  election;  or 

"(II)  makes  any  redesignation  or  other  change  in  the  designation  under 
section  8705  (as  in  effect  at  the  time  of  retirement);  or 

"(ii)  the  Office  finds,  upon  the  application  of  the  insured  individual  or  on 
its  own  initiative,  that  any  of  the  requirements  or  conditions  for  unreduced  ad- 
ditional optional  insurance  under  subsection  (c)(3)  are,  at  any  time,  no  longer 
met.". 

(c)  Effective  Date. — 

(1)  In  GENERAL. — The  amendments  made  by  this  section  shall  take  effect 
on  the  date  of  the  enactment  of  this  Act. 

(2)  Election  for  certain  individuals  not  otherwise  eligible. — The  Of- 
fice of  Personnel  Management  shall  prescribe  regulations  under  which  an  elec- 
tion under  section  8714b(d)(3)(A)  of  title  5,  United  States  Code  (as  amended  by 
this  section)  may  be  made,  within  1  year  after  the  date  of  the  enactment  of  this 
Act,  by  any  individual  not  otherwise  eligible  to  make  such  an  election,  but  only 
if  such  individual — 

(A)  separated  from  service  on  or  after  the  first  day  of  the  50-month  pe- 
riod ending  on  the  date  of  enactment  of  this  Act;  and 

(B)  would  have  been  so  eligible  had  the  amendments  made  by  this  sec- 
tion (and  implementing  regulations)  been  in  effect  as  of  the  individual's  sep- 
aration date  (or,  if  earlier,  the  last  day  for  making  such  an  election  based 
on  that  separation). 

(3)  Withholdings. — 

(A)  PROSPECTIVE  EFFECT. — If  an  individual  makes  an  election  under 
paragraph  (2),  withholdings  under  section  8714b(d)(3)(A)  of  such  title  5 
shall  thereafter  be  made  from  such  individual's  annuity  or  compensation, 
as  the  case  may  be. 

(B)  Earlier  amounts. — If,  pursuant  to  such  election,  benefits  are  in 
fact  paid  in  accordance  with  section  8714b(c)(3)  of  such  title  5  upon  the 
death  of  the  insured  individual,  an  appropriate  reduction  (computed  under 
regulations  prescribed  by  the  Office)  shall  be  made  in  such  benefits  to  re- 
flect the  withholdings  that — 

(i)  were  not  made  (before  the  commencement  of  withholdings  under 
subparagraph  (A))  by  reason  of  the  cessation  of  withholdings  under  the 
second  sentence  of  section  8714b(d)(l)  of  such  title;  but 

(ii)  would  have  been  made  had  the  amendments  made  by  this  sec- 
tion (and  implementing  regulations)  been  in  effect  as  of  the  time  de- 
scribed in  paragraph  (2KB). 

(4)  NOTICE. — The  Office  shall,  by  publication  in  the  Federal  Register  and 
such  other  methods  as  it  considers  appropriate,  notify  current  and  former  Fed- 
eral employees  as  to  the  enactment  of  this  section  and  any  benefits  for  which 
they  might  be  eligible  pursuant  thereto.  Included  as  part  of  such  notification 
shall  be  a  brief  description  of  the  procedures  for  making  an  election  under  para- 
graph (2)  and  any  other  information  that  the  Office  considers  appropriate. 

SEC.  403.  TEMPORARY  CONTINUATION  OF  FEDERAL  EMPLOYEES'  LIFE  INSURANCE. 

Section  8706  of  title  5,  United  States  Code,  is  amended  by  adding  at  the  end 
the  following: 

"(g)(1)  Notwithstanding  subsections  (a)  and  (b)  of  this  section,  an  employee 
whose  coverage  under  this  chapter  would  otherwise  terminate  due  to  a  separation 
described  in  paragraph  (3)  shall  be  eligible  to  continue  basic  insurance  coverage  de- 
scribed in  section  8704  in  accordance  with  this  subsection  and  regulations  the  Office 
may  prescribe,  if  the  employee  arranges  to  pay  currently  into  the  Employees  Life 
Insurance  Fund,  through  the  former  employing  agency  or,  if  an  annuitant,  through 
the  responsible  retirement  system,  an  amount  equal  to  the  sum  of — 
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"(A)  both  employee  and  agency  contributions  which  would  be  payable  if  sep- 
aration had  not  occurred;  plus 

"(B)  an  amount,  determined  under  regulations  prescribed  by  the  Office,  to 
cover  necessary  administrative  expenses,  but  not  to  exceed  2  percent  of  the  total 
amount  under  subparagraph  (A). 

"(2)  Continued  coverage  under  this  subsection  may  not  extend  beyond  the  date 
which  is  18  months  after  the  effective  date  of  the  separation  which  entitles  a  former 
employee  to  coverage  under  this  subsection.  Termination  of  continued  coverage 
under  this  subsection  shall  be  subject  to  provision  for  temporary  extension  of  life 
insurance  coverage  and  for  conversion  to  an  individual  policy  of  life  insurance  as 
provided  by  subsection  (a).  If  an  eligible  employee  does  not  make  an  election  for  pur- 
poses of  this  subsection,  the  employee's  insurance  will  terminate  as  provided  by  sub- 
section (a). 

"(3)(A)  This  subsection  shall  apply  to  an  employee  who,  on  or  after  the  date  of 
enactment  of  this  subsection  and  before  the  applicable  date  under  subparagraph 
{B)~ 

"(i)  is  involuntarily  separated  from  a  position  due  to  a  reduction  in  force, 
or  separates  voluntarily  from  a  position  the  employing  agency  determines  is  a 
'surplus  position'  as  defined  by  section  8905(d)(4)(C);  and 

"(ii)  is  insured  for  basic  insurance  under  this  chapter  on  the  date  of  separa- 
tion. 

"(B)  The  applicable  date  under  this  subparagraph  is  October  1,  1999,  except 
that,  for  purposes  of  any  involuntary  separation  referred  to  in  subparagraph  (A) 
with  respect  to  which  appropriate  specific  notice  is  afforded  to  the  affected  employee 
before  October  1,  1999,  the  applicable  date  under  this  subparagraph  is  February  1, 
2000.". 

TITLE  V— REORGANIZATION  FLEXIBILITY 

SEC.  501.  VOLUNTARY  REDUCTIONS  IN  FORCE. 

Section  3502(f)  of  title  5,  United  States  Code,  is  amended  to  read  as  follows: 

"(f)(1)  The  head  of  an  Executive  agency  or  military  department  may — 

"(A)  separate  from  service  any  employee  who  volunteers  to  be  separated 

under  this  subparagraph  even  though  the  employee  is  not  otherwise  subject  to 

separation  due  to  a  reduction  in  force;  and 

"(B)  for  each  employee  voluntarily  separated  under  subparagraph  (A),  re- 
tain an  employee  in  a  similar  position  who  would  otherwise  be  separated  due 

to  a  reduction  in  force. 

"(2)  The  separation  of  an  employee  under  paragraph  (1)(A)  shall  be  treated  as 
an  involuntary  separation  due  to  a  reduction  in  force,  except  for  purposes  of  priority 
placement  programs  and  advance  notice. 

"(3)  An  employee  with  critical  knowledge  and  skills  (as  defined  by  the  head  of 
the  Executive  agency  or  military  department  concerned)  may  not  participate  in  a 
voluntary  separation  under  paragraph  (1)(A)  if  the  agency  or  department  head  con- 
cerned determines  that  such  participation  would  impair  the  performance  of  the  mis- 
sion of  the  agency  or  department  (as  applicable). 

"(4)  The  regulations  prescribed  under  this  section  shall  incorporate  the  author- 
ity provided  in  this  subsection. 

"(5)  No  authority  under  paragraph  (1)  may  be  exercised  after  September  30, 
2001.". 

SEC.  502.  NONREIMBURSABLE  DETAILS  TO  FEDERAL  AGENCIES  BEFORE  A  REDUCTION  IN 
FORCE. 

(a)  In  GENERAL. — Section  3341  of  title  5,  United  States  Code,  is  amended  to 
read  as  follows: 

"§3341.  Details;  within  Executive  agencies  and  military  departments;  em- 
ployees affected  by  reduction  in  force 

"(a)  The  head  of  an  Executive  agency  or  military  department  may  detail  employ- 
ees, except  those  required  by  law  to  be  engaged  exclusively  in  some  specific  work, 
among  the  bureaus  and  offices  of  the  agency  or  department. 

"(b)  The  head  of  an  Executive  agency  or  military  department  may  detail  to  du- 
ties in  the  same  or  another  agency  or  department,  on  a  nonreimbursable  basis,  an 
employee  who  has  been  identified  by  the  employing  agency  as  likely  to  be  separated 
from  the  Federal  service  by  reduction  in  force  or  who  has  received  a  specific  notice 
of  separation  by  reduction  in  force. 

"(c)(1)  Details  under  subsection  (a) — 

"(A)  may  not  be  for  periods  exceeding  120  days;  and 
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"(B)  may  be  renewed  (1  or  more  times)  by  written  order  of  the  head  of  the 
agency  or  department,  in  each  particular  case,  for  periods  not  exceeding  120 
days  each. 
"(2)  Details  under  subsection  (b) — 

"(A)  may  not  be  for  periods  exceeding  90  days;  and 
"(B)  may  not  be  renewed. 
"(d)  The  120-day  limitation  under  subsection  (c)(1)  for  details  and  renewals  of 
details  does  not  apply  to  the  Department  of  Defense  in  the  case  of  a  detail — 

"(1)  made  in  connection  with  the  closure  or  realignment  of  a  military  instal- 
lation pursuant  to  a  base  closure  law  or  an  organizational  restructuring  of  the 
Department  as  part  of  a  reduction  in  the  size  of  the  armed  forces  or  the  civilian 
workforce  of  the  Department;  and 

"(2)  in  which  the  position  to  which  the  employee  is  detailed  is  eliminated 
on  or  before  the  date  of  the  closure,  realignment,  or  restructuring. 
"(e)  For  purposes  of  this  section — 

"(1)  the  term  'base  closure  law'  means — 
"(A)  section  2687  of  title  10; 

"(B)  title  II  of  the  Defense  Authorization  Amendments  and  Base  Clo- 
sure and  Realignment  Act;  and 

"(C)  the  Defense  Base  Closure  and  Realignment  Act  of  1990;  and 
"(2)  the  term  'military  installation' — 

"(A)  in  the  case  of  an  installation  covered  by  section  2687  of  title  10, 
has  the  meaning  given  such  term  in  subsection  (e)(1)  of  such  section; 

"(B)  in  the  case  of  an  installation  covered  by  the  Act  referred  to  in  sub- 
paragraph (B)  of  paragraph  (1),  has  the  meaning  given  such  term  in  section 
209(6)  of  such  Act;  and 

"(C)  in  the  case  of  an  installation  covered  by  the  Act  referred  to  in  sub- 
paragraph (C)  of  paragraph  (1),  has  the  meaning  given  such  term  in  section 
2910(4)  of  such  Act.". 

(b)  Clerical  Amendment.— The  table  of  sections  for  chapter  33  of  title  5,  Unit- 
ed States  Code,  is  amended  by  striking  the  item  relating  to  section  3341  and  insert- 
ing the  following: 

"3341.  Details;  within  Executive  agencies  and  military  departments;  employees  af- 
fected by  reduction  in  force.". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall  take  effect 
30  days  after  the  date  of  the  enactment  of  this  Act. 

TITLE  VI— SOFT-LANDING  PROVISIONS 

SEC.  601.  CONTINUED  ELIGD3ILITY  FOR  LIFE  INSURANCE. 

(a)  In  General.— Section  8706  of  title  5,  United  States  Code,  is  amended  by  re- 
designating subsections  (d)  through  (f)  as  subsections  (e)  through  (g),  respectively, 
and  by  inserting  after  subsection  (c)  the  following: 

"(d)(1)  Notwithstanding  subsection  (b),  any  employee  who,  on  or  after  the  date 
of  the  enactment  of  this  subsection  and  before  the  applicable  date  under  paragraph 
(2>- 

"(A)  is  involuntarily  separated  from  a  position,  or  voluntarily  separated 
from  a  surplus  position,  in  or  under  an  Executive  agency  due  to  a  reduction  in 
force, 

"(B)  based  on  the  separation  referred  to  in  subparagraph  (A),  retires  on  an 
immediate  annuity  under  subchapter  III  of  chapter  83  or  subchapter  II  of  chap- 
ter 84,  but  does  not  satisfy  the  requirements  of  subsection  (b)(1),  and 
"(C)  is  insured  on  the  date  of  separation, 
may,  within  60  days  after  the  date  of  separation,  elect  to  continue  such  employee's 
insurance  and  arrange  to  pay  currently  into  the  Employees'  Life  Insurance  Fund 
both  the  employee  and  agency  contributions  therefor,  in  accordance  with  procedures 
prescribed  by  the  Office.  If  the  employee  does  not  so  elect,  such  employee's  insur- 
ance will  terminate  as  provided  by  subsection  (a). 

"(2)  The  applicable  date  under  this  paragraph  is  October  1,  1999,  except  that, 
for  purposes  of  any  involuntary  separation  referred  to  in  paragraph  (1)(A)  with  re- 
spect to  which  appropriate  specific  notice  is  afforded  to  the  affected  employee  before 
October  1,  1999,  the  applicable  date  under  this  paragraph  is  February  1,  2000. 

"(3)  For  purposes  of  this  subsection,  the  term  'surplus  position',  with  respect  to 
an  agency,  means  any  position  determined  in  accordance  with  regulations  under  sec- 
tion 8905a(d)(4)(C)  for  such  agency.". 
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(b)  Conforming  Amendment. — Section  8706(g)  of  title  5,  United  States  Code, 
as  so  redesignated  by  subsection  (a),  is  amended  by  striking  "subsection  (e)"  and  in- 
serting "subsection  (f)". 

SEC.  602.  CONTINUED  ELIGD3ILITY  FOR  HEALTH  INSURANCE. 

(a)  Continued  Eligibility  After  Retirement. — Section  8905  of  title  5,  United 
States  Code,  is  amended — 

(1)  in  the  first  sentence  of  subsection  (b)  by  striking  "An"  and  inserting 
"Subject  to  subsection  (g),  an";  and 

(2)  by  adding  at  the  end  the  following: 

"(g)(1)  The  Office  shall  waive  the  requirements  for  continued  enrollment  under 
subsection  (b)  in  the  case  of  any  individual  who,  on  or  after  the  date  of  the  enact- 
ment of  this  subsection  and  before  the  applicable  date  under  paragraph  (2) — 

"(A)  is  involuntarily  separated  from  a  position,  or  voluntarily  separated 

from  a  surplus  position,  in  or  under  an  Executive  agency  due  to  a  reduction  in 

force, 

"(B)  based  on  the  separation  referred  to  in  subparagraph  (A),  retires  on  an 

immediate  annuity  under  subchapter  III  of  chapter  83  or  subchapter  II  of  chap- 
ter 84,  and 

"(C)  is  enrolled  in  a  health  benefits  plan  under  this  chapter  as  an  employee 

immediately  before  retirement. 

"(2)  The  applicable  date  under  this  paragraph  is  October  1,  1999,  except  that, 
for  purposes  of  any  involuntary  separation  referred  to  in  paragraph  (1)(A)  with  re- 
spect to  which  appropriate  specific  notice  is  afforded  to  the  affected  employee  before 
October  1,  1999,  the  applicable  date  under  this  paragraph  is  February  1,  2000. 

"(3)  For  purposes  of  this  subsection,  the  term  'surplus  position',  with  respect  to 
an  agency,  means  any  position  determined  in  accordance  with  regulations  under  sec- 
tion 8905a(d)(4)(C)  for  such  agency.". 

(b)  Temporary  Continued  Eligibility  After  Being  Involuntarily  Sepa- 
rated.—Section  8905a(d)(4)  of  title  5,  United  States  Code,  is  amended — 

(1)  in  subparagraph  (A)  by  striking  "the  Department  of  Defense"  and  insert- 
ing "an  Executive  agency";  and 

(2)  by  amending  subparagraph  (C)  to  read  as  follows: 

"(C)  For  purposes  of  this  paragraph,  the  term  'surplus  position'  means  a  position 
that,  as  determined  under  regulations  prescribed  by  the  head  of  the  agency  in- 
volved, is  identified  during  planning  for  a  reduction  in  force  as  being  no  longer  re- 
quired and  is  designated  for  elimination  during  the  reduction  in  force.". 

SEC.  603.  PRIORITY  PLACEMENT  PROGRAMS  FOR  FEDERAL  EMPLOYEES  AFFECTED  BY  A  RE- 
DUCTION IN  FORCE. 

(a)  In  GENERAL. — Subchapter  I  of  chapter  33  of  title  5,  United  States  Code,  is 
amended  by  adding  at  the  end  the  following: 

"§  3330a.  Priority  placement  programs  for  employees  affected  by  a  reduc- 
tion in  force 

"(a)  Not  later  than  3  months  after  the  date  of  the  enactment  of  this  section, 
each  Executive  agency  shall  establish  an  agencywide  priority  placement  program, 
to  facilitate  employment  placement  for  employees  who — 

"(1)  are  scheduled  to  be  separated  from  service  due  to  a  reduction  in  force 
under — 

"(A)  regulations  prescribed  under  section  3502;  or 
"(B)  procedures  established  under  section  3595; 
"(2)  are  separated  from  service  due  to  such  a  reduction  in  force;  or 
"(3)  have  received  a  rating  of  at  least  fully  successful  (or  the  equivalent)  as 
the  last  performance  rating  of  record  used  for  retention  purposes  (except  for  em- 

filoyees  in  positions  excluded  from  a  performance  appraisal  system  by  law,  regu- 
ation,  or  administrative  action  taken  by  the  Office  of  Personnel  Management). 
"(b)(1)  Each  agencywide  priority  placement  program  under  this  section  shall  in- 
clude provisions  under  which  a  vacant  position  shall  not  (except  as  provided  in  this 
subsection)  be  filled  by  the  appointment  or  transfer  of  any  individual  from  outside 
of  that  agency  (other  than  an  individual  described  in  paragraph  (2))  if — 

"(A)  there  is  then  available  any  individual  described  in  paragraph  (2)  who 
is  qualified  for  the  position;  and 
"(B)  the  position — 

"(i)  is  at  the  same  grade  or  pay  level  (or  the  equivalent)  or  not  more 
than  3  grades  (or  grade  intervals)  below  that  of  the  position  last  held  by 
such  individual  before  placement  in  the  new  position; 

"(ii)  is  within  the  same  commuting  area  as  the  individual's  last-held  po- 
sition (as  referred  to  in  clause  (i))  or  residence;  and 
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"(iii)  has  the  same  type  of  work  schedule  (whether  full-time,  part-time, 
or  intermittent)  as  the  position  last  held  by  the  individual. 

"(2)  For  purposes  of  an  agencywide  priority  placement  program,  an  individual 
shall  be  considered  to  be  described  in  this  paragraph  if  such  individual  is — 

"(A)  an  employee  of  such  agency  who  is  scheduled  to  be  separated,  as  de- 
scribed in  subsection  (a)(1);  or 

"(B)  an  individual  who  became  a  former  employee  of  such  agency  as  a  result 

of  a  separation,  as  described  in  subsection  (a)(2). 

"(c)(1)  If  after  a  reduction  in  force  the  agency  has  no  positions  of  any  type  with- 
in the  local  commuting  areas  specified  in  this  section,  the  individual  may  designate 
a  different  local  commuting  area  where  the  agency  has  continuing  positions  in  order 
to  exercise  reemployment  rights  under  this  section.  An  agency  may  determine  that 
such  designations  are  not  in  the  interest  of  the  Government  for  the  purpose  of  pay- 
ing relocation  expenses  under  subchapter  II  of  chapter  57. 

"(2)  At  its  option,  an  agency  may  administratively  extend  reemployment  rights 
under  this  section  to  include  other  local  commuting  areas. 

"(d)(1)  In  selecting  employees  for  positions  under  this  section,  the  agency  shall 
place  qualified  present  and  former  employees  in  retention  order  by  veterans'  pref- 
erence subgroup  and  tenure  group. 

"(2)  An  agency  may  not  pass  over  a  qualified  present  or  former  employee  to  se- 
lect an  individual  in  a  lower  veterans'  preference  subgroup  within  the  tenure  group, 
or  in  a  lower  tenure  group. 

"(3)  Within  a  subgroup,  the  agency  may  select  a  qualified  present  or  former  em- 
ployee without  regard  to  the  individual's  total  creditable  service. 

"(e)  An  individual  is  eligible  for  reemployment  priority  under  this  section  for  2 
years  from  the  effective  date  of  the  reduction  in  force  from  which  the  individual  will 
be,  or  has  been,  separated  under  section  3502. 

"(f)  An  individual  qualified  present  or  former  employee  loses  eligibility  for  reem- 
ployment priority  under  this  section  when  the  individual — 
"(1)  requests  removal  in  writing; 
"(2)  accepts  or  declines  a  bona  fide  offer  under  this  section  or  fails  to  accept 

such  an  offer  within  the  period  of  time  allowed  for  such  acceptance,  or 

"(3)  separates  from  the  agency  before  being  separated  under  section  3502. 
A  present  or  former  employee  who  declines  a  position  with  a  representative  rate  (or 
equivalent)  that  is  less  than  the  rate  of  the  position  from  which  the  individual  was 
separated  under  section  3502  retains  eligibility  for  positions  with  a  higher  rep- 
resentative rate  up  to  the  rate  of  the  individual's  last  position. 

"(g)  Whenever  more  than  one  individual  is  qualified  for  a  position  under  this 
section,  the  agency  shall  select  the  most  highly  qualified  individual,  subject  to  sub- 
section (d). 

"(h)  The  Office  of  Personnel  Management  shall  issue  regulations  to  implement 
this  section.". 

(b)  Clerical  Amendment. — The  table  of  sections  for  chapter  33  of  title  5,  Unit- 
ed States  Code,  is  amended  by  adding  after  the  item  relating  to  the  section  3330 
the  following: 

"3330a.        Priority  placement  programs  for  employees  affected  by  a  reduction  in 
force.". 

SEC.  604.  JOB  PLACEMENT  AND  COUNSELING  SERVICES. 

(a)  AUTHORITY  FOR  SERVICES. — The  head  of  each  Executive  agency  may  estab- 
lish a  program  to  provide  job  placement  and  counseling  services  to  current  and 
former  employees. 

(b)  Types  of  Services  Authorized. — A  program  established  under  this  section 
may  include  such  services  as — 

(1)  career  and  personal  counseling; 

(2)  training  in  job  search  skills;  and 

(3)  job  placement  assistance,  including  assistance  provided  through  coopera- 
tive arrangements  with  State  and  local  employment  service  offices. 

(c)  Eligibility  for  Services. — Services  authorized  by  this  section  may  be  pro- 
vided to — 

(1)  current  employees  of  the  agency  or,  with  the  approval  of  such  other 
agency,  any  other  agency;  and 

(2)  employees  of  the  agency  or,  with  the  approval  of  such  other  agency,  any 
other  agency  who  have  been  separated  for  less  than  1  year,  if  the  separation 
was  not  a  removal  for  cause  on  charges  of  misconduct  or  delinquency. 

(d)  Reimbursement  for  Costs. — The  costs  of  services  provided  to  current  or 
former  employees  of  another  agency  shall  be  reimbursed  by  that  agency. 
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SEC.  605.  EDUCATION  AND  RETRAINING  INCENTIVES. 

(a)  Non-Federal  Employment  Incentive  Payments. — 

(1)  Definitions. — For  purposes  of  this  subsection — 

(A)  the  term  "eligible  employee"  means  an  employee  who  is  involuntar- 
ily separated  from  a  position,  or  voluntarily  separated  from  a  surplus  posi- 
tion, in  or  under  an  Executive  agency  due  to  a  reduction  in  force,  except 
that  such  term  does  not  include  an  employee  who,  at  the  time  of  separation, 
meets  the  age  and  service  requirements  for  an  immediate  annuity  under 
subchapter  III  of  chapter  83  or  chapter  84  of  title  5,  United  States  Code, 
other  than  under  section  8336(d)  or  8414(b)  of  such  title; 

(B)  the  term  "non-Federal  employer"  means  an  employer  other  than  the 
Government  of  the  United  States  or  any  agency  or  other  instrumentality 
thereof; 

(C)  the  term  "Executive  agency"  has  the  meaning  given  such  term  by 
section  105  of  title  5,  United  States  Code;  and 

(D)  the  term  "surplus  position"  has  the  meaning  given  such  term  by 
section  8905(d)(4)(C)  of  title  5,  United  States  Code. 

(2)  Authority. — The  head  of  an  Executive  agency  may  pay  retraining  and 
relocation  incentive  payments,  in  accordance  with  this  subsection,  in  order  to 
facilitate  the  reemployment  of  eligible  employees  who  are  separated  from  such 
agency. 

(3)  Retraining  incentive  payment. — 

(A)  Agreement. — The  head  of  an  Executive  agency  may  enter  into  an 
agreement  with  a  non-Federal  employer  under  which  the  non-Federal  em- 
ployer agrees — 

(i)  to  employ  an  individual  referred  to  in  paragraph  (2)  for  at  least 
12  months  for  a  salary  which  is  mutually  agreeable  to  the  employer 
and  such  individual;  and 

(ii)  to  certify  to  the  agency  head  any  costs  incurred  by  the  employer 
for  any  necessary  training  provided  to  such  individual  in  connection 
with  the  employment  by  such  employer. 

(B)  Payment  of  retraining  incentp/e  payment. — The  agency  head 
shall  pay  a  retraining  incentive  payment  to  the  non-Federal  employer  upon 
the  employee's  completion  of  12  months  of  continuous  employment  by  that 
employer.  The  agency  head  shall  prescribe  the  amount  of  the  incentive  pay- 
ment. 

(C)  Proration  rule. — The  agency  head  shall  pay  a  prorated  amount 
of  the  full  retraining  incentive  payment  to  the  non-Federal  employer  for  an 
employee  who  does  not  remain  employed  by  the  non-Federal  employer  for 
at  least  12  months,  but  only  if  the  employee  remains  so  employed  for  at 
least  6  months. 

(D)  LIMITATION. — In  no  event  may  the  amount  of  the  retraining  incen- 
tive payment  paid  for  the  training  of  any  individual  exceed  the  amount  cer- 
tified for  such  individual  under  subparagraph  (A),  subject  to  subsection  (c). 

(4)  Relocation  incentive  payment.— The  head  of  an  agency  may  pay  a  re- 
location incentive  payment  to  an  eligible  employee  if  it  is  necessary  for  the  em- 
ployee to  relocate  in  order  to  commence  employment  with  a  non-Federal  em- 
ployer. Subject  to  subsection  (e),  the  amount  of  the  incentive  payment  shall  not 
exceed  the  amount  that  would  be  payable  for  travel,  transportation,  and  sub- 
sistence expenses  under  subchapter  II  of  chapter  57  of  title  5,  United  States 
Code,  including  any  reimbursement  authorized  under  section  5724b  of  such 
title,  to  a  Federal  employee  who  transfers  between  the  same  locations  as  the 
individual  to  whom  the  incentive  payment  is  payable. 

(5)  DURATION. — No  incentive  payment  may  be  paid  for  training  or  relocation 
commencing  after  June  30,  2000. 

(6)  SOURCE. — An  incentive  payment  under  this  subsection  shall  be  payable 
from  appropriations  or  other  funds  available  to  the  agency  for  purposes  of  train- 
ing (within  the  meaning  of  section  4101(4)  of  title  5,  United  States  Code). 

(b)  Educational  Assistance. — 

(1)  In  general. — Under  regulations  prescribed  by  the  Office  of  Personnel 
Management,  all  or  any  part  of  the  amount  described  in  subsection  (c)  may  be 
afforded  to  any  employee  described  in  paragraph  (2)  in  the  form  of  educational 
assistance. 

(2)  ELIGIBLE  EMPLOYEE. — An  individual  shall  not  be  eligible  for  educational 
assistance  under  this  subsection  unless  such  individual — 

(A)  is  an  eligible  employee,  within  the  meaning  of  subsection  (a);  and 

(B)  has  completed  at  least  3  years  of  current  continuous  service  in  any 
Executive  agency  or  agencies. 
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(c)  Aggregate  Limitation. — No  incentive  payment  or  other  amount  may  be 
paid  under  this  section  to  or  on  behalf  of  any  individual  to  the  extent  that  such 
amount  would  cause  the  aggregate  amount  otherwise  paid  or  payable  under  this 
section,  to  or  on  behalf  of  such  individual,  to  exceed  $10,000. 

TITLE  VU— MISCELLANEOUS 

SEC.  701.  REIMBURSEMENTS  RELATING  TO  PROFESSIONAL  LIABILITY  INSURANCE. 

(a)  AUTHORITY. — Notwithstanding  any  other  provision  of  law,  any  amounts  ap- 
propriated, for  fiscal  year  1997  or  any  fiscal  year  thereafter,  for  salaries  and  ex- 
penses of  Government  employees  may  be  used  to  reimburse  any  qualified  employee 
for  not  to  exceed  one-half  the  costs  incurred  by  such  employee  for  professional  liabil- 
ity insurance.  A  payment  under  this  section  shall  be  contingent  upon  the  submission 
of  such  information  or  documentation  as  the  employing  agency  may  require. 

(b)  Qualified  Employee. — For  purposes  of  this  section,  the  term  "qualified  em- 
ployee" means — 

(1)  an  agency  employee  whose  position  is  that  of  a  law  enforcement  officer; 

(2)  an  agency  employee  whose  position  is  that  of  a  supervisor  or  manage- 
ment official;  or 

(3)  such  other  employee  as  the  head  of  the  agency  considers  appropriate 

(c)  Definitions. — For  purposes  of  this  section — 

(1)  the  term  "agency"  means  an  Executive  agency,  as  defined  by  section  105 
of  title  5,  United  States  Code; 

(2)  the  term  "law  enforcement  officer"  means  an  employee,  the  duties  of 
whose  position  are  primarily  the  investigation,  apprehension,  prosecution,  or  de- 
tention of  individuals  suspected  or  convicted  of  offenses  against  the  criminal 
laws  of  the  United  States,  including  any  law  enforcement  officer  under  section 
8331(20)  or  8401(17)  of  such  title  5; 

(3)  the  terms  "supervisor"  and  "management  official"  have  the  respective 
meanings  given  them  by  section  7103(a)  of  such  title  5;  and 

(4)  the  term  "professional  liability  insurance"  means  insurance  which  pro- 
vides coverage  for — 

(A)  legal  liability  for  damages  due  to  injuries  to  other  persons,  damage 
to  their  property,  or  other  damage  or  loss  to  such  other  persons  (including 
the  expenses  of  litigation  and  settlement)  resulting  from  or  arising  out  of 
any  tortious  act,  error,  or  omission  of  the  covered  individual  (whether  com- 
mon law,  statutory,  or  constitutional)  while  in  the  performance  of  such  indi- 
vidual's official  duties  as  a  qualified  employee;  and 

(B)  the  cost  of  legal  representation  for  the  covered  individual  in  connec- 
tion with  any  administrative  or  judicial  proceeding  (including  any  investiga- 
tion or  disciplinary  proceeding)  relating  to  any  act,  error,  or  omission  of  the 
covered  individual  while  in  the  performance  of  such  individual's  official  du- 
ties as  a  qualified  employee,  and  other  legal  costs  and  fees  relating  to  any 
such  administrative  or  judicial  proceeding. 

SEC.  702.  EMPLOYMENT  RIGHTS  FOLLOWING  CONVERSION  TO  CONTRACT. 

(a)  In  GENERAL. — An  employee  whose  position  is  abolished  because  an  activity 
performed  by  an  Executive  agency  (within  the  meaning  of  section  105  of  title  5, 
United  States  Code,  is  converted  to  contract  shall  receive  from  the  contractor  an 
offer  in  good  faith  of  a  right  of  first  refusal  of  employment  under  the  contract  for 
a  position  for  which  the  employee  is  deemed  qualified  based  upon  previous  knowl- 
edge, skills,  abilities,  and  experience.  The  contractor  shall  not  offer  employment 
under  the  contract  to  any  person  prior  to  having  complied  fully  with  this  obligation, 
except  as  provided  in  subsection  (b),  or  unless  no  employee  whose  position  is  abol- 
ished because  such  activity  has  been  converted  to  contract  can  demonstrate  appro- 
priate qualifications  for  the  position. 

(b)  Exception. — Notwithstanding  the  contractor's  obligation  under  subsection 
(a),  the  contractor  is  not  required  to  offer  a  right  of  first  refusal  to  any  employee 
who,  in  the  12  months  preceding  conversion  to  contract,  has  been  the  subject  of  an 
adverse  personnel  action  related  to  misconduct  or  has  received  a  less  than  fully  suc- 
cessful performance  rating. 

(c)  Limitation. — No  employee  shall  have  a  right  to  more  than  1  offer  under  this 
section  based  on  any  particular  separation  due  to  the  conversion  of  an  activity  to 
contract. 

(d)  Regulations. — Regulations  to  carry  out  this  section  may  be  prescribed  by 
the  President. 
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SEC.  703.  DEBARMENT  OF  HEALTH  CARE  PROVIDERS  FOUND  TO  HAVE  ENGAGED  IN  FRAUDU- 
LENT PRACTICES. 

(a)  In  General. — Section  8902a  of  title  5,  United  States  Code,  is  amended — 

(1)  in  subsection  (a)(2)(A)  by  striking  "subsection  (b)  or  (cV  and  inserting 
"subsection  (b),  (c),  or  (d)"; 

(2)  in  subsection  (b)— 

(A)  by  striking  "may"  and  inserting  "shall"  in  the  matter  before  para- 
graph (1);  and 

(B)  by  amending  paragraph  (5)  to  read  as  follows: 

"(5)  Any  provider  that  is  currently  suspended  or  excluded  from  participation 
under  any  program  of  the  Federal  Government  involving  procurement  or  non- 
procurement  activities."; 

(3)  by  redesignating  subsections  (c)  through  (i)  as  subsections  (d)  through 
(j),  respectively,  and  by  inserting  after  subsection  (b)  the  following: 

"(c)  The  Office  may  bar  the  following  providers  of  health  care  services  from  par- 
ticipating in  the  program  under  this  chapter: 
"(1)  Any  provider — 

"(A)  whose  license  to  provide  health  care  services  or  supplies  has  been 
revoked,  suspended,  restricted,  or  not  renewed,  by  a  State  licensing  author- 
ity for  reasons  relating  to  the  provider's  professional  competence,  profes- 
sional performance,  or  financial  integrity;  or 

"(B)  that  surrendered  such  a  license  while  a  formal  disciplinary  pro- 
ceeding was  pending  before  such  an  authority,  if  the  proceeding  concerned 
the  provider's  professional  competence,  professional  performance,  or  finan- 
cial integrity. 

"(2)  Any  provider  that  is  an  entity  directly  or  indirectly  owned,  or  with  a 
5  percent  or  more  controlling  interest,  by  an  individual  who  is  convicted  of  any 
offense  described  in  subsection  (b),  against  whom  a  civil  monetary  penalty  has 
been  assessed  under  subsection  (d),  or  who  has  been  excluded  from  participation 
under  this  chapter. 

"(3)  Any  provider  that  the  Office  determines,  in  connection  with  claims  pre- 
sented under  this  chapter,  has  charged  for  health  care  services  or  supplies  in 
an  amount  substantially  in  excess  of  such  provider's  customary  charges  for  such 
services  or  supplies  (unless  the  Office  finds  there  is  good  cause  for  such  charge), 
or  charged  for  health  care  services  or  supplies  which  are  substantially  in  excess 
of  the  needs  of  the  covered  individual  or  which  are  of  a  quality  that  fails  to 
meet  professionally  recognized  standards  for  such  services  or  supplies. 

"(4)  Any  provider  that  the  Office  determines  has  committed  acts  described 
in  subsection  (d)."; 

(4)  in  subsection  (d),  as  so  redesignated  by  paragraph  (3),  by  amending 
paragraph  (1)  to  read  as  follows: 

"(1)  in  connection  with  claims  presented  under  this  chapter,  that  a  provider 
has  charged  for  a  health  care  service  or  supply  which  the  provider  knows  or 
should  have  known  involves — 

"(A)  an  item  or  service  not  provided  as  claimed; 

"(B)  charges  in  violation  of  applicable  charge  limitations  under  section 
8904(b);  or 

"(C)  an  item  or  service  furnished  during  a  period  in  which  the  provider 
was  excluded  from  participation  under  this  chapter  pursuant  to  a  deter- 
mination by  the  Office  under  this  section,  other  than  as  permitted  under 
subsection  (g)(2)(B);"; 

(5)  in  subsection  (f),  as  so  redesignated  by  paragraph  (3),  by  inserting 
"(where  such  debarment  is  not  mandatory),"  after  '  under  this  section"  the  first 
place  it  appears; 

(6)  in  subsection  (g),  as  so  redesignated  by  paragraph  (3) — 

(A)  by  striking  "(g)(1)"  and  all  that  follows  through  the  end  of  para- 
graph (1)  and  inserting  the  following: 

"(g)(1)(A)  Except  as  provided  in  subparagraph  (B),  debarment  of  a  provider 
under  subsection  (b)  or  (c)  shall  be  effective  at  such  time  and  upon  such  reasonable 
notice  to  such  provider,  and  to  carriers  and  covered  individuals,  as  shall  be  specified 
in  regulations  prescribed  by  the  Office.  Any  such  provider  that  is  excluded  from  par- 
ticipation may  request  a  hearing  in  accordance  with  subsection  (h)(1). 

"(B)  Unless  the  Office  determines  that  the  health  or  safety  of  individuals  receiv- 
ing health  care  services  warrants  an  earlier  effective  date,  the  Office  shall  not  make 
a  determination  adverse  to  a  provider  under  subsection  (c)(4)  or  (d)  until  such  pro- 
vider has  been  given  reasonable  notice  and  an  opportunity  for  the  determination  to 
be  made  after  a  hearing  as  provided  in  accordance  with  subsection  (h)(1)."; 

(B)  in  paragraph  (3) — 
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(i)  by  inserting  "of  debarment"  after  "notice";  and 
(ii)  by  adding  at  the  end  the  following:  "In  the  case  of  a  debarment 
under  paragraphs  (1)  through  (4)  of  subsection  (b),  the  minimum  period 
of  exclusion  shall  not  be  less  than  3  years,  except  as  provided  in  para- 
graph (4)(B)(ii).";  and 

(C)  in  paragraph  (4)(B)(i)(I)  by  striking  "subsection  (b)  or  (c)"  and  in- 
serting "subsection  (b),  (c),  or  (d)"; 

(7)  in  subsection  (hV — 

(A)  by  striking  "(h)(1)"  and  all  that  follows  through  the  end  of  para- 
graph (2)  and  inserting  the  following: 

"(h)(1)  Any  provider  of  health  care  services  or  supplies  that  is  the  subject  of  an 
adverse  determination  by  the  Office  under  this  section  shall  be  entitled  to  reason- 
able notice  and  an  opportunity  to  request  a  hearing  of  record,  and  to  judicial  review 
as  provided  in  this  subsection  after  the  Office  renders  a  final  decision.  The  Office 
shall  grant  a  request  for  a  hearing  upon  a  showing  that  due  process  rights  have 
not  previously  been  afforded  with  respect  to  any  finding  of  fact  which  is  relied  upon 
as  a  cause  for  an  adverse  determination  under  this  section.  Such  hearing  shall  be 
conducted  without  regard  to  subchapter  II  of  chapter  5  and  chapter  7  of  this  title 
by  a  hearing  officer  who  shall  be  designated  by  the  Director  of  the  Office  and  who 
shall  not  otherwise  have  been  involved  in  the  adverse  determination  being  appealed. 
A  request  for  a  hearing  under  this  subsection  must  be  filed  within  such  period  and 
in  accordance  with  such  procedures  as  the  Office  shall  prescribe  by  regulation. 

"(2)  Any  provider  adversely  affected  by  a  final  decision  under  paragraph  (1) 
made  after  a  hearing  to  which  such  provider  was  a  party  may  seek  review  of  such 
decision  in  the  United  States  District  Court  for  the  District  of  Columbia  or  for  the 
district  in  which  the  plaintiff  resides  or  has  his  principal  place  of  business  by  filing 
a  notice  of  appeal  in  such  court  within  60  days  from  the  date  the  decision  is  issued 
and  simultaneously  sending  copies  of  such  notice  by  certified  mail  to  the  Director 
of  the  Office  and  to  the  Attorney  General.  In  answer  to  the  appeal,  the  Director  of 
the  Office  shall  promptly  file  in  such  court  a  certified  copy  of  the  transcript  of  the 
record,  if  the  Office  conducted  a  hearing,  and  other  evidence  upon  which  the  find- 
ings and  decision  complained  of  are  basod.  The  court  shall  have  power  to  enter, 
upon  the  pleadings  and  evidence  of  record,  a  judgment  affirming,  modifying,  or  set- 
ting aside,  in  whole  or  in  part,  the  decision  of  the  Office,  with  or  without  remanding 
the  cause  for  a  rehearing.  The  district  court  shall  not  set  aside  or  remand  the  deci- 
sion of  the  Office  unless  there  is  not  substantial  evidence  on  the  record,  taken  as 
a  whole,  to  support  the  findings  by  the  Office  of  a  cause  for  action  under  this  section 
or  unless  action  taken  by  the  Office  constitutes  an  abuse  of  discretion.";  and 

(8)  in  subsection  (i),  as  so  redesignated  by  paragraph  (3) — 

(A)  by  striking  "subsection  (c)"  and  inserting  "subsection  (d)";  and 

(B)  by  adding  at  the  end  the  following:  "The  amount  of  a  penalty  or  as- 
sessment as  finally  determined  by  the  Office,  or  other  amount  the  Office 
may  agree  to  in  compromise,  may  be  deducted  from  any  sum  then  or  later 
owing  by  the  United  States  to  the  party  against  whom  the  penalty  or  as- 
sessment has  been  levied.". 

(b)  Effective  Date. — 

(1)  In  GENERAL. — Except  as  provided  in  paragraph  (2),  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

(2)  EXCEPTIONS.— <A)  Paragraphs  (2)  and  (4)  of  section  8902a(c)  of  title  5, 
United  States  Code,  as  amended  by  subsection  (a),  shall  apply  only  to  the  extent 
that  the  misconduct  which  is  the  basis  for  debarment  thereunder  occurs  after 
the  date  of  the  enactment  of  this  Act. 

(B)  Section  8902a(d)(l)(B)  of  title  5,  United  States  Code,  as  amended  by 
subsection  (a),  shall  apply  only  with  respect  to  charges  which  violate  section 
8904(b)  of  such  title  5  for  items  and  services  furnished  after  the  date  of  the  en- 
actment of  this  Act. 

(C)  Section  8902a(g)(3)  of  title  5,  United  States  Code,  as  amended  by  sub- 
section (a),  shall  apply  only  with  respect  to  debarments  based  on  convictions  oc- 
curring after  the  date  of  the  enactment  of  this  Act. 

SEC.  704.  EXTENSION  OF  CERTAIN  PROCEDURAL  AND  APPEAL  RIGHTS  TO  CERTAIN  PERSON- 
NEL OF  THE  FEDERAL  BUREAU  OF  INVESTIGATION. 

(a)  In  General. — Section  7511(b)(8)  of  title  5,  United  States  Code,  is  amended 
by  striking  "the  Federal  Bureau  of  Investigation,". 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall  apply  with  re- 
spect to  any  personnel  action  taking  effect  after  the  end  of  the  45-day  period  begin- 
ning on  the  date  of  the  enactment  of  this  Act. 
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SEC.  705.  CONVERSION  OF  CERTAIN  EXCEPTED  SERVICE  POSITIONS  IN  THE  UNITED  STATES 
FIRE  ADMINISTRATION  TO  COMPETITIVE  SERVICE  POSITIONS. 

(a)  In  General. — No  later  than  the  date  described  under  subsection  (d)(1),  the 
Director  of  the  Federal  Emergency  Management  Agency  and  the  Director  of  the  Of- 
fice of  Personnel  Management  shall  take  such  actions  as  necessary  to  convert  each 
excepted  service  position  established  before  the  date  of  the  enactment  of  this  Act 
under  section  7(c)(4)  of  the  Federal  Fire  Prevention  and  Control  Act  of  1974  (15 
U.S.C.  2206(c)(4))  to  a  competitive  service  position. 

(b)  EFFECT  ON  EMPLOYEES. — Any  employee  employed  on  the  date  of  the  enact- 
ment of  this  Act  in  an  excepted  service  position  converted  under  subsection  (a) — 

(1)  shall  remain  employed  in  the  competitive  service  position  so  converted 
without  a  break  in  service; 

(2)  by  reason  of  such  conversion,  shall  have  no — 

(A)  diminution  of  seniority; 

(B)  reduction  of  cumulative  years  of  service;  and 

(C)  requirement  to  serve  an  additional  probationary  period  applied;  and 

(3)  shall  retain  their  standing  and  participation  with  respect  to  chapter  83 
or  84  of  title  5,  United  States  Code,  relating  to  Federal  retirement. 

(c)  Prospective  Competitive  Service  Positions. — Section  7(c)(4)  of  the  Fed- 
eral Fire  Prevention  and  Control  Act  of  1974  (15  U.S.C.  2206(c)(4))  is  amended  to 
read  as  follows: 

"(4)  appoint  faculty  members  to  competitive  service  positions  and  with  re- 
spect to  temporary  and  intermittent  services,  to  make  appointments  of  consult- 
ants to  the  same  extent  as  is  authorized  by  section  3109  of  title  5,  United  States 
Code;". 

(d)  EFFECTIVE  Date. — (1)  Except  as  provided  under  paragraph  (2),  this  section 
shall  take  effect  on  the  first  day  of  the  first  pay  period,  applicable  to  the  positions 
described  under  subsection  (a),  beginning  after  the  date  of  the  enactment  of  this  Act. 

(2)(A)  The  Director  of  the  Federal  Emergency  Management  Agency  and  the  Di- 
rector of  the  Office  of  Personnel  Management  shall  take  such  actions  as  directed 
under  subsection  (a)  on  and  after  the  date  of  the  enactment  of  this  Act. 

(B)  Subsection  (c)  shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  706.  ELIGIBILITY  FOR  CERTAIN  SURVTVOR  ANNUITY  BENEFITS. 

For  the  purpose  of  determining  eligibility  for  survivor  annuity  benefits  for  a 
former  spouse  under  section  8341  of  title  5,  United  States  Code,  an  application  of 
any  former  spouse  shall  be  approved  if — 

(1)  the  annuitant  is  deceased; 

(2)  the  former  spouse  was  living  as  of  January  1,  1992; 

(3)  the  former  spouse  has  not  received  Social  Security  benefits  based  on  eli- 
gibility as  the  spouse  of  the  annuitant; 

(4)  such  application  was  filed  on  or  after  January  1,  1989; 

(5)  the  annuitant  rendered  at  least  25  years  of  creditable  service  to  the  Fed- 
eral Government; 

(6)  at  the  time  of  the  annuitant's  retirement,  the  annuitant  and  the  former 
spouse  had  been  married  at  least  25  years; 

(7)  at  the  time  of  the  annuitant's  retirement,  the  annuitant  designated  the 
former  spouse  to  receive  survivor  annuity  benefits; 

(8)  the  annuitant  and  the  former  spouse  were  divorced  prior  to  September 
14,  1978,  and  after  the  annuitant  retired; 

(9)  neither  at  the  time  of  the  divorce  nor  at  any  time  thereafter  was  a  joint 
waiver  of  survivor  annuity  benefits  executed  between  the  annuitant  and  the 
former  spouse; 

(10)  the  divorce  decree  was  silent  as  to  survivor  annuity  benefits  or  des- 
ignated the  former  spouse  to  receive  survivor  annuity  benefits; 

(11)  subsequent  to  the  divorce  of  the  annuitant  and  the  former  spouse,  the 
annuitant  advised  the  Office  of  Personnel  Management  of  the  divorce; 

(12)  neither  the  annuitant  nor  the  former  spouse  married  any  other  individ- 
ual after  their  divorce  from  each  other; 

(13)  no  direct  notice  outlining  or  defining  the  former  spouse's  survivor  an- 
nuity benefits  election  rights  was  delivered  to  the  former  spouse  by  the  Office 
of  Personnel  Management;  and 

(14)  the  former  spouse  has  exhausted  all  judicial  remedies  up  to  and  includ- 
ing remedies  available  through  the  United  States  Court  of  Appeals. 
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Mr.  Mica.  So  with  those  opening  comments,  we  will  hear  from 
a  ranking  member  and  other  members  who  will  join  us,  and  I  do 
want  to  go  ahead  and  get  through  the  proceedings.  I  am  going  to 
call  our  first  panel.  Panel  1  is  Timothy  Bowling,  Associate  Director, 
Federal  Workforce  Management  Issues,  of  the  General  Accounting 
Office;  Allan  Heuerman,  Associate  Director  of  Human  Resources 
Systems  Service,  Office  of  Personnel  Management;  Carol  Okin,  As- 
sociate Director  of  Office  of  Merit  Systems  Oversight  and  Effective- 
ness, OPM;  and  Roger  Mehle,  who  is  the  executive  director  of  the 
Federal  Retirement  Thrift  Investment  Board. 

As  is  the  custom  with  our  investigations  on  the  Oversight  Sub- 
committee, if  you  will  stand,  I  will  swear  you  in. 

[Witnesses  sworn.] 

Mr.  Mica.  Thank  you,  and  welcome  back,  and  I  will  get  right  to 
the  subject  at  hand.  I  wanted  to  time  this  perfectly  so  our  ranking 
member  does  not  miss  a  morsel  of  your  missives.  I  will  recognize 
you,  Mr.  Bowling.  And  if  you  would  like,  as  is  customary,  to  submit 
a  full,  lengthy  statement  for  the  record  and  summarize  it,  I  would 
appreciate  your  candid  summary  in  5  minutes  or  less. 

STATEMENTS  OF  TIMOTHY  BOWLING,  ASSOCIATE  DIRECTOR, 
FEDERAL  WORKFORCE  MANAGEMENT  ISSUES,  GENERAL  AC- 
COUNTING OFFICE;  ALLAN  HEUERMAN,  ASSOCIATE  DIREC- 
TOR, HUMAN  RESOURCES  SYSTEMS  SERVICE,  OFFICE  OF 
PERSONNEL  MANAGEMENT;  AND  ROGER  W.  MEHLE,  EXECU- 
TD7E  DIRECTOR,  FEDERAL  RETIREMENT  THRIFT  INVEST- 
MENT BOARD 

Mr.  Bowling.  Thank  you,  Mr.  Chairman.  I  will  do  as  you  sug- 
gest. I  am  pleased  to  be  here  today  to  discuss  the  implication  of  the 
Omnibus  Civil  Service  Reform  Act  of  1996  on  the  redress  system 
for  Federal  employees. 

When  we  testified  before  this  subcommittee  last  November,  we 
stated  that  the  complexity  of  the  system  and  the  variety  of  redress 
mechanisms  it  affords  Federal  employees  make  it  inefficient,  ex- 
pensive, and  time-consuming.  Our  views  remain  unchanged.  We 
feel  that  congressional  action  that  would  reduce  this  inefficiency, 
save  money,  and  shorten  the  time  involved  in  employee  redress 
would  be  beneficial,  provided  these  actions  upheld  two  fundamental 
principles,  that  of  fair  treatment  for  Federal  employees  and  of  an 
efficiently  managed  Federal  Government. 

In  my  statement  today,  I  will  remark  briefly  on  the  current  re- 
dress system  and  comment  on  the  following  three  aspects  of  the 
proposed  legislation  that  we  feel  could  have  significant  implications 
if  enacted.  Eliminating  the  mixed-case  scenario,  moving  toward  the 
private  sector  model  in  handling  Federal  sector  discrimination  com- 
plaints, and  promoting  the  use  of  alternative  dispute  resolution 
(ADR)  to  reduce  the  number  of  formal  discrimination  complaints. 

One  of  the  purposes  of  the  Civil  Service  Reform  Act  of  1978  was 
to  streamline  the  previous  redress  system.  The  scheme  that  has 
emerged  is  far  from  simple.  Today,  four  independent  agencies  can 
handle  employee  complaints  or  appeals:  the  Merit  Systems  Protec- 
tion Board,  the  Equal  Employment  Opportunity  Commission,  the 
Office  of  Special  Counsel,  and  the  Federal  Labor  Relations  Author- 
ity. While  these  agencies'  boundaries  may  appear  to  have  been 
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neatly  drawn,  in  practice  the  redress  system  forms  a  tangled 
scheme. 

To  begin  with,  a  given  case  may  be  brought  before  more  than  one 
of  these  agencies,  a  circumstance  that  adds  time-consuming  steps 
to  the  redress  process  and  may  result  in  the  agencies  reviewing 
each  other's  decisions.  Further,  the  law  provides  for  additional  re- 
view of  the  adjudicatory  agencies'  decisions,  or  in  the  case  of  dis- 
crimination claims,  even  de  novo  trials  in  the  Federal  courts. 

Even  the  typical  case  under  this  system  can  take  a  long  time  to 
resolve,  especially  if  it  involves  a  claim  of  discrimination.  Among 
discrimination  cases  closed  during  fiscal  year  1994  for  which  there 
was  a  hearing  before  an  EEOC  administrative  judge  and  an  appeal 
of  an  agency  final  decision  to  the  Commission  itself,  the  average 
time,  from  the  filing  of  the  complaint  with  the  employing  agency 
to  the  Commission's  decision  on  the  appeal,  was  over  800  days. 

Just  how  much  the  Government's  multilevel,  multiagency  redress 
system  costs  is  impossible  to  ascertain.  However,  we  know  that  in 
fiscal  year  1994,  the  last  year  for  which  data  on  all  four  of  the  re- 
dress agencies  were  available,  the  share  of  the  budgets  of  the  four 
agencies  that  was  devoted  to  individual  Federal  employees'  appeals 
and  complaints  totaled  about  $54  million.  We  also  know  that  in  fis- 
cal year  1994,  employing  agencies  reported  spending  almost  $34 
million  investigating  discrimination  complaints.  In  addition,  over 
$7  million  was  awarded  for  complainants'  legal  fees  and  costs  in 
discrimination  cases  alone. 

While  this  system  is  clearly  expensive,  many  of  its  real  implica- 
tions cannot  be  measured  in  dollars.  The  redress  system's  pro- 
tracted processes  and  requirements  can  divert  Federal  managers 
from  more  productive  activities  and  inhibit  some  of  them  from  tak- 
ing legitimate  actions  in  response  to  performance  or  conduct  prob- 
lems. 

It  is  also  important  to  observe  that  under  this  system  Federal 
workers  have  substantially  greater  employment  protections  than  do 
private  sector  employees.  Federal  employees  file  workplace  dis- 
crimination complaints  at  roughly  six  times  the  per  capita  rate  of 
private  sector  workers.  And  while  some  47  percent  of  discrimina- 
tion complaints  in  the  private  sector  involve  the  most  serious  ad- 
verse action — that  is  termination — only  18  percent  of  discrimina- 
tion complaints  among  Federal  workers  are  related  to  firings. 

The  most  frequently  cited  example  of  jurisdictional  overlap  in  the 
redress  system  is  the  so-called  mixed-case,  under  which  a  career 
employee  who  has  experienced  an  adverse  action  appealable  to 
MSPB  and  who  feels  that  the  action  was  based  on  discrimination 
can  essentially  appeal  to  both  MSPB  and  EEOC. 

The  proposed  legislation  would  eliminate  the  mixed-case  sce- 
nario. This  would  appear  to  make  good  sense,  especially  in  light  of 
the  record  regarding  mixed  cases.  First,  few  mixed  cases  coming 
before  MSPB  result  in  a  finding  of  discrimination.  Second,  when 
EEOC  reviews  MSPB's  decisions  in  mixed  cases,  it  almost  always 
agrees  with  them. 

Under  the  mixed-case  scenario,  an  appellant  can,  at  no  addi- 
tional risk  to  his  or  her  case,  have  two  agencies  review  the  appeal 
rather  than  one.  MSPB  and  EEOC  rarely  differ  in  their  determina- 
tions, but  an  employee  has  little  to  lose  in  asking  both  agencies  to 


31 

review  the  issue.  Eliminating  the  possibility  of  mixed  cases  would 
eliminate  both  the  jurisdictional  overlap  and  the  inefficiency  that 
accompanies  it. 

The  proposed  legislation  would  also  bring  discrimination  com- 
plaint processes  more  in  line  with  the  private  sector  model,  which 
would  fundamentally  change  EEOC's  role.  Today,  cases  involving 
both  an  adverse  action  appealable  to  MSPB  and  a  claim  of  dis- 
crimination become  mixed  cases,  as  I  have  just  described. 

Under  the  proposed  legislation,  EEOC  would  not  review  MSPB 
decisions.  Instead,  it  would  have  the  authority  to  petition  the  Court 
of  Appeals  for  the  Federal  Circuit  to  review  MSPB  decisions  in 
which  EEOC  believed  that  MSPB  had  misinterpreted  EEO  case 
law.  EEOC's  role,  then,  would  essentially  shift  from  adjudicator  to 
watchdog. 

Similarly,  in  cases  involving  only  a  claim  of  discrimination, 
EEOC's  role  would  also  change.  Today,  EEOC  mandates  that  agen- 
cies perform  investigations  of  their  employees'  discrimination 
claims  while  EEOC  itself  adjudicates  formal  complaints.  Under  the 
proposed  legislation,  EEOC  would  no  longer  mandate  agencies'  dis- 
crimination complaint  procedures.  EEOC  would  investigate  com- 
plaints itself  and  then  determine  if  the  cases  had  sufficient  merit 
to  prosecute  before  MSPB.  EEOC's  role,  therefore,  would  change 
from  adjudicator  to  investigator  and  prosecutor. 

MSPB's  role  would  also  change.  For  the  first  time,  it  would  adju- 
dicate discrimination  complaints  that  were  not  necessarily  associ- 
ated with  adverse  actions. 

The  redress  rights  of  Federal  employees  would  also  change  dra- 
matically. Under  the  proposed  legislation,  the  EEOC  would  become 
a  gatekeeper,  investigating  and  determining  the  merits  of  individ- 
ual EEO  complaints  and  deciding  whether  to  argue  these  cases  be- 
fore the  new  adjudicator  of  EEO  matters,  MSPB. 

Also  under  the  proposed  legislation,  any  administrative  redress 
opportunities  would  be  exhausted  at  MSPB,  with  recourse  only  to 
the  U.S.  Court  of  Appeals  for  the  Federal  Circuit.  That  would  mean 
a  review  in  court  of  the  administrative  process,  not  a  de  novo  trial 
on  the  merits  of  the  case  itself. 

One  significant  effect  of  these  proposed  changes  might  be  to 
dampen  the  number  of  discrimination  complaints  reaching  the  for- 
mal adjudicative  stage.  In  earlier  testimony,  we  pointed  out  that 
one  reason  it  takes  so  long  to  adjudicate  discrimination  cases  is 
that  there  are  so  many  of  them.  From  fiscal  years  1991  to  1994, 
for  example,  the  number  of  discrimination  complaints  filed  in- 
creased by  39  percent,  the  number  of  requests  for  a  hearing  before 
an  EEOC  administrative  judge  increased  by  about  86  percent,  and 
the  number  of  appeals  to  EEOC  of  agency  final  decisions  increased 
by  42  percent. 

Dampening  the  number  of  complaints,  particularly  frivolous  com- 
plaints and  those  filed  by  employees  who  choose  to  abuse  the  sys- 
tem, is  certainly  a  worthwhile  goal.  However,  any  major  change  in 
the  roles  of  EEOC  or  MSPB  or  in  other  aspects  of  the  discrimina- 
tion complaint  process  will  have  broad  implications  and  will  re- 
quire a  careful  examination. 

For  example,  changes  in  the  adjudicatory  responsibilities  of 
EEOC  and  MSPB  would  require  major  organizational  changes  in 
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both  agencies.  Further,  the  staffing  requirements  and  skill  mix  of 
both  agencies  would  change  with  their  new  responsibilities.  In  ad- 
dition, there  would  be  repercussions  in  the  individual  Federal 
agencies,  which  would  likely  need  to  develop  new  processes  to  han- 
dle discrimination  complaints. 

Issues  such  as  these  would  need  Congress'  close  attention  if  fun- 
damental redress  system  reform  is  to  be  successful. 

One  way  of  avoiding  formal  adjudicative  procedures  is  through 
the  use  of  alternative  dispute  resolution.  Many  private  sector  firms 
have  adopted  ADR  as  a  means  of  avoiding  the  time  and  expense 
of  employee  litigation.  A  number  of  Federal  agencies  have  explored 
ADR  as  well  and  for  the  similar  purpose  of  avoiding  the  costly  and 
time-consuming  formalities  of  the  employee  redress  system. 

At  your  request,  Mr.  Chairman,  we  have  been  examining  the  ex- 
tent to  which  these  agencies  have  been  using  ADR,  and  we  have 
found  that  the  particular  approaches  vary  but  include  the  use  of 
mediation,  dispute  resolution  boards,  and  ombudsmen. 

Our  preliminary  study  indicates  that  it  is  not  yet  widely  prac- 
ticed, but,  by  and  large,  there  seems  to  be  some  promise  in  each 
of  these  approaches. 

The  examples  we  have  seen  are  encouraging,  and  we  are  going 
to  continue  studying  ADR  usage  in  both  the  private  and  public  sec- 
tor workplaces  to  identify  lessons  that  can  be  applied  more  widely 
in  the  Federal  Government. 

The  strength  of  ADR,  some  agencies  have  told  us,  is  in  getting 
beyond  charges  and  countercharges  among  the  parties  involved  and 
getting  at  the  underlying  personal  interests,  many  of  which  may 
have  nothing  to  do  with  discrimination  but  are  often  the  real  cause 
of  conflicts  in  the  workplace. 

In  summary,  the  redress  system  for  Federal  employees  is  an  area 
with  great  promise  for  change,  and  not  just  for  improving  effi- 
ciency, saving  money,  and  improving  the  timeliness  of  redress.  We 
feel  that  effective  improvements  in  the  redress  system  could  also 
enhance  the  fairness  and  accessibility  of  the  system  to  employees 
and  make  it  easier  for  managers  to  manage  effectively. 

Of  course,  any  sweeping  change  in  the  redress  system  would 
need  to  be  closely  examined  to  ensure  that  the  legitimate  rights  of 
Federal  employees  were  still  protected.  Where  that  balance  should 
be  struck  is  a  matter  of  Congress'  critical  concern. 

This  concludes  my  prepared  statement,  Mr.  Chairman.  I  would 
be  pleased  to  take  any  questions  that  you  or  other  members  of  the 
subcommittee  may  have  at  the  appropriate  time. 

Mr.  Mica.  Thank  you,  Mr.  Bowling,  and  we  will  withhold  those 
questions  until  we  finish  all  the  panelists.  I  now  recognize  Allan 
Heuerman,  Associate  Director  of  Human  Resources  Systems  for 
OPM. 

Mr.  Heuerman.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, we  appreciate  the  opportunity  to  be  here  today  to  discuss  civil 
service  reform  legislation.  As  you  have  acknowledged,  Mr.  Chair- 
man, the  administration  has  developed  a  proposal  for  civil  service 
reform,  and  I  am  glad  to  see  the  subcommittee  shares  our  enthu- 
siasm for  this  important  subject  and  that  you  have  accommodated 
a  number  of  the  items  in  the  administration's  proposal. 
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I  will  keep  my  remarks  brief  and  emphasize  that  we  are  happy 
to  work  with  the  subcommittee  to  craft  legislation  that  will  effect 
changes  we  can  all  champion.  I  would  like  to  take  a  few  moments 
to  highlight  some  of  the  basic  issues  that  we  believe  civil  service 
reform  legislation  must  address  and  on  which  I  hope  we  can  reach 
agreement. 

First,  we  are  glad  to  see  that  you  want  to  relax  current  restric- 
tions on  demonstration  projects  authority  under  chapter  47  of  title 
5,  United  States  Code.  We  welcome  the  increase  from  10  to  15 
projects  that  may  be  active  at  any  one  time,  and,  of  course,  consist- 
ent with  our  own  proposal,  we  would  be  interested  in  having  that 
number  made  even  greater  in  order  to  fully  accommodate  agency 
needs  for  human  resource  management  reinvention  and  innova- 
tions. 

We  believe  it  is  important  to  expand  agencies'  capability  to  initi- 
ate demonstration  projects  to  explore  and  test  new  human  resource 
management  concepts.  We  do,  however,  have  a  few  technical  con- 
cerns about  the  provisions  relating  to  the  demonstration  projects  in 
the  July  11  discussion  draft  of  your  bill,  and  we  would  very  much 
like  to  work  with  the  subcommittee  to  ensure  that  the  problems  we 
have  identified  are  remedied. 

Even  more  important,  OPM  is  strongly  opposed  to  authorizing 
demonstration  projects  that  include  waivers  of  the  retirement,  in- 
surance, and  leave  statutes  covering  Federal  employees.  We  believe 
it  is  essential  that  the  Federal  Government  remain  a  single  em- 
ployer for  purposes  of  its  leave  and  benefits  programs.  Removing 
a  significant  number  of  employees  from  these  programs  would  have 
a  very  serious  impact  on  the  retirement  and  insurance  trust  funds 
and  consequently  on  the  financial  stability  of  these  programs. 

Moreover,  it  is  important  to  consider  that  changes  in  employee 
benefits,  even  for  a  period  as  short  as  5  years,  would  have  a  perma- 
nent effect  on  the  lives  of  employees  participating  in  the  dem- 
onstration project. 

Finally,  waivers  of  the  leave  and  benefits  statutes  would  pose 
significant  administrative  challenges,  and  extremely  complex  issues 
would  arise  relating  to  the  conversion  of  benefits  of  employees  mov- 
ing in  and  out  of  alternative  systems. 

For  all  of  these  reasons,  we  believe  it  would  be  a  serious  mistake 
to  permit  waivers  of  the  retirement,  insurance,  and  leave  statutes 
for  Federal  employees. 

Any  civil  service  reform  legislation  must,  of  course,  enhance  the 
performance  management  and  appeals  system  so  that  they  are 
more  effective  in  dealing  with  poor  performers  and  in  promoting 
and  rewarding  excellence.  For  example,  the  administration's  civil 
service  reform  proposal  would  consolidate  currently  separate  statu- 
tory authorities  for  taking  actions  against  employees  based  on  poor 
performance  and  misconduct. 

This  is  an  important  step  in  streamlining  due  process  procedures 
and  reducing  litigation  that  arises  because  both  agencies  and  em- 
ployees often  find  the  current  provisions  for  performance-based  ac- 
tions under  chapter  43  are  too  complex  and  confusing.  And  we  urge 
that  you  include  this  provision  in  the  committee's  bill. 

In  addition,  we  would  urge  that  the  committee's  bill  repeal  sec- 
tion 4505(a)  of  title  5,  which  establishes  and  employs  eligibility  for 
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a  cash  award  based  simply  on  a  fully  successful  rating.  This  also 
was  proposed  in  the  administration's  bill.  This  provision  in  current 
law  has  fostered  an  unfortunate  sense  of  entitlement  concerning 
rating-based  awards,  and  we  believe  repealing  this  provision  would 
curb  this  inappropriate  sense  of  entitlement  and  reinforce  the  prin- 
ciple that  awards  are  intended  to  recognize  superior  rather  than 
merely  adequate  performance. 

We  are  pleased  that  the  July  11  draft  of  your  bill,  Mr.  Chairman, 
promotes  the  use  of  alternative  dispute  resolution  techniques  at  the 
agency  level.  We  believe  that  effective  ADR  is  probably  the  most 
important  single  strategy  in  dealing  with  the  complexity  of  dis- 
putes and  appeals.  The  draft  bill  includes  some  far-reaching  pro- 
posals, which  Mr.  Bowling  has  outlined,  for  streamlining  appeals 
procedures,  and  we  believe  that  these  require  a  thorough  assess- 
ment and  vetting  with  the  stakeholders. 

OPM  also  presented  additional  proposals  for  reform  of  the  dis- 
pute resolution  process  in  our  April  23  testimony  before  the  Sub- 
committee on  Treasury,  Postal  Service,  and  General  Government  of 
the  House  Appropriations  Committee.  We  recently  shared  with  this 
subcommittee's  staff  legislative  language  implementing  these  rec- 
ommendations, and  we  hope  that  you  will  consider  including  these 
in  the  final  version  of  your  bill. 

We  have  serious  concerns  about  section  301  of  your  July  11  dis- 
cussion draft,  which  would  prescribe  statutory  service  credits  based 
on  performance  for  establishing  the  order  of  retention  in  a  reduc- 
tion in  force.  The  increased  service  credit  weight  is  achieved  by 
adding  together  rather  than  averaging  additional  years  assigned  to 
the  various  performance  ratings. 

We  are  very  concerned  that  enacting  specific  service  credits  into 
permanent  law  would  seriously  diminish  current  flexibilities  of  the 
Governmentwide  performance  management  system,  thereby  re- 
stricting OPM's  agencies'  ability  to  make  changes  to  restore  the 
credibility  of  performance  management. 

We  would,  however,  seriously  consider  incorporating  into  our  reg- 
ulations your  approach  to  giving  added  weight  to  performance  in 
retention  credit  if  this  could  continue  to  be  addressed  in  regulation 
rather  than  statute. 

In  addition,  we  are  concerned  about  inequities  that  would  arise 
in  RIF's  when  employees  in  a  competitive  area  have  been  under 
different  performance  management  systems  and  thus  have  been 
subject  to  different  methods  of  crediting  performance  toward  reten- 
tion standing.  And  this  situation  could  easily  occur  as  a  result  of 
movement  of  employees  between  and  within  agencies. 

Also,  we  urge  the  subcommittee  to  drop  the  requirement  under 
the  heading  of  "Performance  Management,"  to  collect  and  publish 
an  annual  report  concerning  agency  training  plans,  programs,  and 
methods.  Since  1980,  Congress  has  been  reducing  the  training  re- 
port requirement,  and  in  1995  totally  abolished  this  requirement  in 
the  Reports  Elimination  and  Sunset  Act. 

We  believe  that  again  requiring  a  massive  report  on  Govern- 
mentwide training  will  not  address  your  concerns.  As  an  alter- 
native, we  would  be  pleased  to  work  with  the  subcommittee  on  var- 
ious targeted  oversight  and  reporting  activities  that  would  deal 
with  specific  issues  that  you  have. 
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We  also  have  concerns  regarding  the  provisions  in  your  discus- 
sion draft  regarding  voluntary  reductions  in  force.  However,  I  want 
to  emphasize  we  endorse  the  objective  of  these  provisions  and  look 
forward  to  working  with  the  subcommittee  to  remedy  these  tech- 
nical problems.  Here,  as  in  many  of  the  bill's  other  provisions,  we 
recommend  that  OPM  be  given  regulatory  authority  rather  than 
leaving  each  agency  with  no  guidance  in  implementing  these  pro- 
grams. 

Finally,  we  would  hope  that  the  subcommittee  would  consider  in- 
cluding other  portions  of  the  administration's  proposal  for  civil 
service  reform.  For  instance,  our  proposal  would  permit  agencies  to 
establish  alternative  systems  for  evaluating  job  applicants,  pro- 
vided they  are  consistent  with  merit  system  principles  and  veter- 
ans preference.  These  alternative  systems  could  include  category 
ranking  systems  in  which  agencies  would  divide  applicants  into 
quality  groupings  based  upon  an  evaluation  of  their  knowledge, 
skills,  and  abilities.  This  kind  of  system  has  been  tested  exten- 
sively and  successfully  in  the  Department  of  Agriculture. 

We  would  also  request  that  you  include  language  proposed  by  the 
administration  to  clarify  OPM's  roles  and  responsibilities. 

These  are  some  of  the  issues  we  would  like  to  see  the  subcommit- 
tee consider  in  developing  civil  service  reform  legislation.  We  look 
forward  to  working  with  you  on  this  in  the  days  ahead  to  perfect 
a  bill  we  can  all  support;  and,  of  course,  we  would  be  happy  to  an- 
swer any  questions  that  you  may  have. 

Mr.  Mica.  Thank  you,  Mr.  Heuerman.  Carol  Okin,  you  are  with 
OPM.  Since  Mr.  Heuerman  has  already  used  up  his  quota  of  criti- 
cisms, we  are  not  going  to  give  you  an  opportunity. 

Ms.  Okin.  He  spoke  very  eloquently  for  all  of  us  at  OPM. 

Mr.  Mica.  I  know  you  are  here  to  provide  additional  resource  and 
do  not  have  an  opening  statement.  We  will  turn  to  Roger  Mehle 
now — and  Roger  is  the  executive  director  of  the  Federal  Retirement 
Thrift  Investment  Board — for  your  comments.  Welcome.  You  are 
recognized. 

Mr.  Mehle.  Thank  you,  Mr.  Chairman.  Good  afternoon  to  you 
and  to  the  other  members  of  the  subcommittee.  As  you  said,  I  am 
the  executive  director  of  the  Federal  Retirement  Thrift  Investment 
Board,  and,  as  such,  I  am  the  managing  fiduciary  of  the  Thrift  Sav- 
ings Plan  for  Federal  employees,  which  is  commonly  referred  to  as 
the  TSP. 

On  behalf  of  myself  and  the  other  statutory  fiduciaries  who  serve 
as  members  of  the  Board,  I  appreciate  the  opportunity  to  comment 
on  the  TSP  provisions  in  the  Omnibus  Civil  Service  Reform  Act  of 
1996  being  considered  by  the  subcommittee  today. 

This  legislation  would  make  important  improvements  to  the  TSP 
provisions  of  the  Federal  Employees  Retirement  System  Act,  or 
FERSA,  as  it  is  known  in  shorthand.  Last  week,  the  subcommittee 
staff  conducted  a  briefing  to  discuss  the  legislation's  specific  provi- 
sions. At  that  time,  a  discussion  draft  was  circulated,  and  we  were 
advised  that  further  changes  to  it  would  be  made.  So  my  comments 
today  are  based  both  on  the  discussion  draft  and  the  statements  of 
the  staff  regarding  planned  modifications  of  the  TSP  provision. 

I  believe  all  of  the  proposed  changes  would  be  well  received  by 
participants,  and  I  would  like  to  discuss  each  of  the  five  of  them 
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in  turn  briefly.  First,  a  discussion  of  proposed  additional  invest- 
ment funds. 

FERSA  authorized  three  TSP  investment  funds:  The  Government 
Securities  Investment  Fund,  or  G  Fund;  the  Common  Stock  Index 
Investment  Fund,  C  Fund;  and  the  Fixed  Income  Investment  Fund, 
or  F  Fund.  The  conference  report  that  accompanied  FERSA  stated: 

The  conferees  chose  to  limit  the  number  of  funds  to  three  for  several  reasons.  Be- 
cause this  is  a  new  undertaking  in  the  Federal  Government,  a  smaller  number  of 
funds  will  be  more  manageable.  The  three  funds  selected  offer  employees  distinct 
and  reasonable  alternatives  for  investment.  Should  additional  investment  vehicles 
become  desirable,  the  Congress  can  authorize  them. 

And  I  know  that  is  part  of  the  reason  that  we  are  here  today. 

FERSA  also  requires  that  the  Board,  "develop  investment  poli- 
cies which  provide  for  prudent  investments  suitable  for  accumulat- 
ing funds  for  payment  of  retirement  income." 

In  1992,  the  Board  began  a  long-term  review  and  analysis  of  the 
TSP  investment  choices  which  led  to  the  conclusion  that  the  addi- 
tion of  a  Small  Capitalization  Index  Fund  and  an  International 
Stock  Index  Fund  would  be  appropriate.  Accordingly,  on  May  25, 
1995,  the  Board  submitted  draft  legislation  to  the  Congress  that 
would  authorize  these  two  funds.  Congresswoman  Morella  intro- 
duced the  legislation  as  H.R.  2306  in  the  House  of  Representatives 
on  September  12,  1995. 

We  appreciate  Mrs.  Morella's  sponsorship  and  your  effort,  Mr. 
Chairman,  to  consider  the  new  funds  legislation  today. 

The  Board  considers  these  two  options  to  be  the  best  candidates 
for  addition  to  the  TSP  for  several  reasons.  They  complement  the 
G,  C,  and  F  Funds,  which  currently  provide  participants  with  well- 
diversified  investments  that  broadly  represent  the  U.S.  equity  and 
fixed-income  markets.  The  S&P  500  index  currently  used  in  the  C 
Fund  represents  approximately  64  percent  of  the  market  capitaliza- 
tion of  the  U.S.  stock  market,  but  it  does  not  include  many  of  the 
medium-  and  small-capitalization  stocks  constituting  the  remainder 
of  the  domestic  markets. 

The  addition  of  a  small-capitalization  equity  fund  to  the  TSP  in- 
vestment mix  would  allow  participants  to  invest  in  the  entire  U.S. 
stock  market  through  the  C  Fund  and  such  a  new  fund. 

The  largest  asset  class  not  included  in  the  current  TSP  invest- 
ment mix  is  foreign  equities.  Foreign  equities  represent  62  percent 
of  the  capitalization  of  the  world's  stock  markets  and  thus  offer 
participants  an  important  diversification  opportunity.  The  stocks 
held  in  the  intended  international  index  are  primarily  large-cap- 
italization stocks  representing  a  wide  variety  of  industries  in  their 
respective  markets. 

The  Small  Capitalization  Stock  Index  Fund  and  the  Inter- 
national Stock  Index  Fund  would  be  passive  funds,  consistent  with 
the  existing  policy  regarding  the  C  and  F  Funds.  This  approach, 
which  was  examined  at  length  by  the  Congress  in  its  deliberations 
leading  to  the  enactment  of  FERSA,  has  served  participants  well. 

Now,  I  would  like  to  address  the  proposed  increase  in  percentage 
or  elimination  in  proposed  percentage  limitations  on  contributions. 
Under  current  law,  employee  TSP  contributions  are  limited  to  a 
percentage  of  basic  pay.  CSRS  employees  may  contribute  up  to  5 
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percent  of  their  pay.  FERS  employees  are  limited  to  no  more  than 
10  percent. 

The  proposal  would  allow  all  employees  to  contribute  up  to  the 
annual  elective  deferral  limit  as  determined  by  the  Internal  Reve- 
nue Service,  which  is  $9,500  in  1996.  The  current  10-percent  limit 
was  based  on  judgments  by  the  Congress  and  the  administration 
concerning  the  expected  contribution  of  other  FERS  retirement  sys- 
tem components  and  appropriate  replacement  rates.  Since  the 
Board  has  responsibility  for  only  the  TSP  component  of  the  FERS 
retirement  package,  we  lack  the  broad  jurisdiction  necessary  to  as- 
sess fully  or  make  recommendations  regarding  the  appropriate  con- 
tribution level.  However,  eliminating  the  percentage  limitation  on 
contributions  would  not  present  a  significant  administrative  obsta- 
cle for  the  TSP  or  employing  agencies,  and  we  would  be  pleased  to 
implement  any  such  change. 

As  to  the  provision  regarding  TSP  loans,  under  current  law,  the 
Board  may  approve  TSP  loans  for  only  four  purposes:  The  purchase 
of  a  primary  residence,  education  expenses,  medical  expenses,  or  fi- 
nancial hardship.  Significantly,  the  loan  programs  of  similar  pri- 
vate sector  401(k)  plans  do  not  impose  these  purpose  restrictions 
on  their  employees. 

While  the  limited  TSP  purpose  loans  have  provided  a  degree  of 
liquidity  for  employees,  they  place  substantial  administrative  costs 
and  bureaucratic  burdens  on  loan  applicants  and  on  the  plan  itself 
because  of  the  inescapable  requirement  under  current  law  that  par- 
ticipants thoroughly  document  their  loan  purposes.  Further,  the 
current  purposes  do  not  include  all  those  that  some,  and  perhaps 
many,  would  consider  worthwhile. 

During  the  briefing  by  the  subcommittee  staff  that  I  referred  to, 
it  was  indicated  that  the  subcommittee  intended  to  modify  the  pro- 
posed TSP  loan  provision  in  the  draft  to  conform  it  with  the  ap- 
proach taken  in  its  Senate  counterpart  legislation,  S.  1080. 

We  urge  the  subcommittee  to  take  this  broader  approach.  It 
would  expand  the  TSP  loan  program  in  a  fashion  that  can  be  effi- 
ciently administered  by  the  Board,  it  would  preserve  the  primary 
retirement  savings  purpose  of  the  plan,  would  comport  with  the 
practices  of  similar,  private-sector  401(k)  plans,  and  would  auto- 
matically satisfy  any  would-be  future  requests  for  more  purposes. 

The  subcommittee's  proposal  would  also  explicitly  require  that 
loans  be  available  in  the  event  that  furloughed  employees  are,  in- 
deed, not  paid  during  a  lapse  in  appropriations.  If  it  became  nec- 
essary, it  would  be  my  intention  to  ensure  the  continued  availabil- 
ity of  loans  in  such  a  situation  under  our  current  regulatory  au- 
thority. A  statutory  mandate,  however,  would  provide  assurance  to 
participants  on  this  point. 

Another  feature  about  the  proposed  legislation  is  the  immediate 
participation  in  the  TSP.  The  plan  is  a  voluntary  program,  and  cur- 
rently employees  can  elect  to  contribute  only  during  two  semi-an- 
nual periods  established  by  law.  The  effect  of  this  and  other  statu- 
tory limitations  is  that  certain  waiting  periods  apply  before  an  indi- 
vidual may  make  employee  contributions  or  receive  agency  auto- 
matic and  matching  contributions. 

The  proposal,  which  is  also  contained  in  the  administration's  pro- 
posed Retirement  Savings  and  Security  Act,  would  eliminate  all 
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waiting  periods  for  employee  contributions  to  the  plan  for  new 
hires  and  rehires.  Employees  who  are  hired  or  rehired  would  be  eli- 
gible to  contribute  to  their  own  funds  immediately.  Agency  auto- 
matic and  matching  contributions  would  remain  subject  to  the 
waiting  periods  in  current  law,  however. 

Allowing  employees  to  begin  contributing  to  the  TSP  immediately 
makes  it  more  likely  that  they  will  get  into  or  continue  the  habit 
of  saving  for  retirement  through  payroll  deduction.  Early  saving  is 
especially  important  in  order  to  maximize  the  effect  of  compound 
earnings  and  to  take  full  advantage  of  the  benefit  of  pretax  savings 
accorded  to  the  TSP  and  other  similar  private  sector  401(k)  plans 
under  the  Internal  Revenue  Code. 

Although  the  proposal  will  create  some  additional  complexity  for 
agency  TSP  contribution  activities,  the  agencies'  track  record  in 
this  program  has  been  outstanding.  We  are  confident  that  they  will 
be  able  to  do  an  effective  job  in  making  this  new  benefit  available, 
and  we  will  issue  guidance  and  instruction  as  necessary  to  imple- 
ment the  change. 

A  final  provision  of  the  plan  is  proposed  transfer  of  existing  re- 
tirement savings  balances  to  the  TSP.  During  the  briefing  last 
week,  the  subcommittee  staff  voiced  agreement  on  a  plan  to  allow 
the  TSP  to  accept  transfers  of  existing  retirement  savings.  These 
transfers  would  occur  under  the  same  conditions  that  apply  to  pri- 
vate sector  401(k)  plans. 

Recent  changes  in  tax  law  and  regulation  issued  by  the  IRS  have 
clarified  the  rules  regarding  transfers.  However,  such  transfers  are 
not  currently  allowed  for  the  TSP.  There  is  no  reason  why  partici- 
pants should  not  be  allowed  to  transfer  to  the  TSP  funds  accumu- 
lated in  the  qualified  retirement  plan  of  a  previous  employer. 

Participants  would  benefit  because  their  portable  retirement  sav- 
ings would  follow  them  as  they  change  jobs,  and  the  special  tax 
status  accorded  to  such  savings  would  be  preserved.  I  expect  this 
additional  benefit  would  be  welcomed  by  participants,  and  we 
would  be  pleased  to  make  it  available. 

Mr.  Chairman,  that  concludes  my  oral  statement,  and  I  will  be 
pleased  to  answer  any  questions  the  subcommittee  may  have. 

Mr.  Mica.  Thank  you,  and  I  will  now  recognize  the  ranking 
member  of  our  subcommittee  for  an  opening  statement,  questions, 
or  any  of  the  above. 

Mr.  MORAN.  Thank  you,  John.  I  do  not  really  need  to  make  a 
statement  because  there  are  a  lot  of  witnesses,  a  lot  of  issues  that 
we  need  to  cover,  and  so  there  is  no  need  to  delay  it  unnecessarily. 

I  am  pretty  excited  about  the  prospect  of  the  alternative  dispute 
resolution  resolving  a  lot  of  these  appeals.  It  just  seems  to  make 
such  common  sense,  particularly  if  the  person  filing  the  complaint 
has  to  face  the  person  they  are  accusing  and  vice-versa,  and  you 
bring  in  somebody  that  knows  what  they  are  doing,  particularly 
someone  trained  by  someone  from  the  Federal  Conciliation  Medi- 
ation Service.  We  can  save  a  lot  of  money.  But,  more  importantly, 
we  can  get  people  back  on  the  job;  we  can  resolve  a  lot  of  disagree- 
ments; and  it  is  a  reform  that  just  makes  a  lot  of  sense. 

Streamlining  the  appeals  process  in  the  way  that  we  suggested 
with  mixed  cases  I  think  falls  into  that  category,  too,  of  just  mak- 
ing a  lot  of  common  sense.  I  think  we  have  some  problems  with 
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EEOC  having  its  role  substantially  reduced  as  it  would  be  under 
the  initial  draft,  but  we  can  work  on  that.  Again,  this  is  prior  to 
markup.  We  want  to  get  people's  ideas.  The  outline  that  people 
have  been  shown  is  just  a  working  draft  that  is  subject  to  some 
change.  That  particular  question  is  more  appropriate  for  OPM. 

I  guess  I  would  like  to  ask  Mr.  Bowling,  though,  why  we  have 
not  gone  to  the  alternative  dispute  resolution  when  it  has  been 
available.  There  really  has  not  been  anything  preventing  us.  Why 
wasn't  it  more  encouraged? 

Mr.  Bowling.  Well,  I  think  history  suggests  that  change  comes 
very  slowly  in  the  Federal  Government,  a  large  organization. 

Mr.  Mica.  Could  we  have  those  words  framed? 

Mr.  Moran.  No.  I  think  we  know.  But  it  can  be  said  again  that 
that  is  obviously  clear. 

Mr.  Bowling.  In  the  instances  where  it  has  been  tried,  it  seems 
to  have  been  fairly  effective  and  to  some  extent  embraced.  Usually 
there  are  isolated  parts  within  an  agency,  such  as  the  situation 
that  I  detail  in  my  statement  about  the  Walter  Reed  Medical  Cen- 
ter, but  it  seems  to  have  worked  there;  and  I  think  these  are  the 
types  of  examples  that  once  you  build  up  a  certain  number  of  them, 
they  will  gather  momentum,  and  you  will  see  a  much  wider  move- 
ment across  Government. 

So  I  would  say  perhaps  in  the  earlier  stages  there  was  not  the 
attention  devoted  to  it,  there  was  not  the  focus  on  it,  and  perhaps 
through  the  legislation  that  you  are  suggesting  here  we  might  be 
able  to  encourage  that  to  a  greater  extent. 

Mr.  Moran.  Well,  we  want  to  do  more  than  encourage  it;  actu- 
ally, we  would  require  that  the  people  certify  that  they  have  gone 
through  an  alternative  dispute  resolution  process,  so  that  should 
filter  out  a  high  percentage,  as  has  been  suggested,  of  these  cases. 
And  you  like  that  idea. 

Mr.  Bowling.  Yes;  we  think  the  alternative  dispute  resolution 
has  lots  of  promise  and  lots  of  merit.  It  is  still  not  clear  what  the 
best  way  to  approach  it  is.  There  are  different  tools  and  different 
techniques  for  ADR,  and  we  are  not  sure  which  are  the  best.  We 
are  hoping  to  be  able  to  provide  the  subcommittee  some  more  infor- 
mation on  that  subject  as  we  conclude  our  study. 

Mr.  Moran.  OK.  I  think  I  can  let  these  witnesses  go,  except  for 
your  questions,  Mr.  Chairman.  I  think  they  gave  us  the  informa- 
tion that  we  needed.  There  ought  not  be  any  controversy  over  the 
TSP  changes.  I  suspect  that  Connie  is  going  to  want  to  address 
some  of  those,  since  she  has  taken  so  much  initiative  in  that  area; 
but  they  were  good  statements  and  confirmed  what  we  had  ex- 
pected. Thank  you,  Mr.  Chairman. 

Mr.  Mica.  I  thank  the  gentleman  from  Virginia  and  recognize 
Mrs.  Morella  now  for  5  minutes  an  opening  statement  or  questions. 

Mrs.  Morella.  Thank  you,  Mr.  Chairman.  I  very  much  appre- 
ciate your  holding  this  hearing  today  and  your  willingness  to  ex- 
pand and  modify  this  legislation  at  the  suggestion  of  other  Mem- 
bers. Several  provisions  included  are  the  direct  result,  as  has  been 
mentioned,  of  legislation  that  I  have  introduced.  And  although  this 
legislation  is  on  a  very  fast  track,  I  appreciate  your  willingness  to 
receive  input  from  other  Members  and  Members  in  the  minority, 
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OPM,  employee  representatives,  in  order  to  reach  a  consensus;  and 
that  is  what  this  hearing  is  about. 

At  a  time  in  the  congressional  session  when  the  momentum  for 
so  many  pieces  of  legislation  is  waning,  it  is  clear  that  this  is  not 
the  case  with  civil  service  reform.  The  omnibus  bill  before  us  is  a 
good  piece  of  legislation,  but  I  admit  it  is  also  a  work  in  progress. 
I  look  forward  to  hearing  from  the  second  panel,  and  I  have  en- 
joyed what  I  have  heard  and  read  from  the  first  panel. 

The  hearing  is  part  of  the  consensus  building  process  necessary 
to  enact  legislation  to  improve  our  civil  service  system.  The  bill 
contains  several  important  titles  to  improve  demonstration 
projects,  enhance  performance  management,  bolster  the  Thrift  Sav- 
ings Plan,  provide  for  soft  landings,  increase  worker  retraining, 
and  provide  for  reorganization  flexibility.  And  as  was  mentioned, 
the  legislation  that  I  introduced  to  enhance  the  Thrift  Savings  Plan 
has  been  incorporated  into  this  omnibus  bill.  I  am  very  pleased 
with  that. 

This  component  of  the  bill  would  empower  Federal  workers  to 
take  a  more  active  and  personal  responsibility  for  their  retirement 
and  potentially  increase  their  savings,  and  I  appreciate  the  state- 
ment that  was  made  about  that.  It  would  give  Federal  workers  two 
new  investment  options  under  the  Thrift  Savings  Plan — a  small 
capitalization  stock  index  investment  fund,  an  international  stock 
index  fund. 

These  funds  are  for  long-term  investment  strategy  comparable  to 
private  pension  plans,  and  adding  two  new  options  to  Federal  em- 
ployees' retirement  investment  portfolios  could  increase  their  in- 
vestment earnings  for  retirement. 

The  most  important  component  of  the  bill  would  allow  employees 
to  invest  more  of  their  own  money  in  the  TSP  without  changing  the 
Government  contribution.  Currently,  FERS  employees  can  put  in 
up  to  10  percent  of  their  salary  with  a  Government  match  of  up 
to  5  percent,  and  CSRS  employees  can  invest  up  to  5  percent  of 
their  salary. 

This  omnibus  legislation  also  includes  a  soft-landings  package  to 
ease  the  pain  of  downsizing  for  Federal  employees.  I  have  repeat- 
edly stated  that  the  Congress  has  the  responsibility  to  help  Federal 
employees  as  the  Government  shrinks  by  272,900  FTE's  by  offering 
retraining  and  retirement  incentives.  This  legislation  makes  impor- 
tant advances  in  both  of  these  areas. 

It  would  permit  nonreimbursable  details  to  Federal  agencies  be- 
fore a  RIF,  a  concept  contained  in  legislation  I  introduced,  the  Re- 
training and  Outplacement  Opportunity  Act.  It  would  also  allow  re- 
training and  relocation  expenses  for  private  sector  jobs,  a  concept 
I  introduced  in  H.R.  2825,  the  Strategic  Reemployment  Training 
Act. 

It  would  also  create  educational  accounts  so  that  employees  sepa- 
rated from  the  Government  could  return  to  school  to  learn  new 
skills. 

It  would  allow  employees  to  continue  FEGLI  coverage  at  full  cost 
in  the  event  of  a  RIF  and  extend  health  insurance  for  displaced 
Federal  employees  by  waiving  the  5-year  minimum  and  extending 
an  agency's  payment  for  18  months. 
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So,  clearly,  there  are  many  other  valuable  provisions  contained 
in  the  legislation  before  us  today,  but  I  do  think  that  this  is  quite 
an  undertaking,  and  I  think  the  objective  of  making  a  major  stride 
in  assisting  Federal  employees  during  this  very  challenging  time 
has  been  realized  in  this  bill. 

I  look  forward  to  hearing  from  the  other  panels.  I  know  that  my 
time  is  going  to  be  reaching  an  end  soon,  but  I  do  have  a  few  ques- 
tions. But  I  did  want  to  make  the  comments  in  the  opening  state- 
ment about  the  fact  that  I  think  this  is  a  work  in  progress. 

I  guess,  Mr.  Heuerman,  for  OPM,  I  know  that  you  support  the 
bill's  language  that  eliminates  the  right  to  appeal  the  denial  of  a 
within  grade  pay  increase  to  the  MSPB.  I  wondered  if  you  might 
elaborate  on  why  you  think  this  is  important. 

Mr.  Heuerman.  Yes;  I  would  like  to  do  that.  This  was  part  of  the 
administration's  own  proposed  civil  service  reform  bill  and  stem- 
ming out  of  the  NPR  recommendations,  and  we  believe  that  this  is 
an  area  where  the  system  could  be  simplified  and  would  also  en- 
hance the  culture  for  dealing  with  poor  performance  by  removing 
this  appeal  right,  which  we  think  is  not  appropriate  for  the  action 
that  has  been  taken. 

That  is,  in  the  case  of  a  denial  of  within  grade,  unlike  an  adverse 
action  where  something  has  been  taken  from  an  employee,  this  is 
simply  a  case  where  something  is  denied,  hopefully,  for  a  tem- 
porary period  in  terms  of  a  pay  increase,  because  of  performance 
matters.  And  we  think  an  appropriate  level  of  redress  for  this  type 
of  action  for  nonbargaining  unit  employees  is  the  administrative  re- 
view procedure  which  is  already  statutorily  provided  for. 

And  this  provision,  as  both  in  the  subcommittee's  bill  and  OPM's 
proposal,  would  not  take  away  the  ability  of  bargaining  unit  em- 
ployees from  using  the  negotiated  grievance  procedure  for  seeking 
redress  for  the  denial  of  a  within  grade. 

Mrs.  MORELLA.  I  wonder  whether  you  might  also  make  any  com- 
ments about  the  success  of  alternative  dispute  resolution  tech- 
niques that  you  are  aware  of  in  the  agency  level.  Have  there  been 
some  successes  thus  far? 

Mr.  Heuerman.  Yes;  we  have  found  some  successes.  Over  the 
last  few  years  in  particular,  we  have  encouraged  agencies  to  engage 
in  ADR,  and  we  have  found  that  techniques  such  as  factfinding  and 
mediation  and  peer  review  and  alternative  discipline  have  all  been 
effective.  It  is  not,  as  Mr.  Moran  pointed  out  and  Mr.  Bowling,  it 
is  not  as  widespread  as  we  would  like,  but  we  at  OPM  continue  to 
encourage  it.  We  have  a  clearinghouse  on  best  practices  in  this 
area.  We  feature  ADR  in  various  conferences  that  we  hold  for  em- 
ployee and  labor  relations  specialists.  I  think  the  National  Partner- 
ship Council  has  expressed  an  interest  in  this  area. 

So  we  agree  that  it  has  great  promise,  and  there  are  numerous 
good  examples.  Again,  as  has  already  been  pointed  out,  it  is  a  mat- 
ter of  encouraging  and  stimulating  agencies  and  employee  rep- 
resentatives and  the  like  to  really  go  after  it. 

We  have  also,  I  should  note  that  in  terms  of  those  kinds  of  griev- 
ances that  are  handled  by  administrative  grievance  systems  as  con- 
trasted to  negotiated  grievance  systems  or  the  EEO  complaint  proc- 
ess, OPM,  within  the  past  year,  abolished  its  regulations  in  that 
area,  leaving  agencies  free  to  create  their  own  systems  with  respect 
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to  those  kinds  of  grievances  that  are  handled  administratively.  And 
we  did  that  in  the  spirit  of  encouraging  agency  flexibility  and  agen- 
cy use  of  ADR. 

Mrs.  MORELLA.  Let  me  ask  you  about  the  demonstration  projects 
that  include  waivers  of  the  retirement  insurance  and  leave  statutes 
covering  Federal  employees.  You  oppose  authorizing  them,  and  so 
I  guess  I  would  ask  you,  without  these  waivers,  do  you  think  that 
demonstration  projects  could  still  accurately  assess  agency  initia- 
tives? 

Mr.  HEUERMAN.  With  your  permission,  Mrs.  Morella,  I  will  defer 
to  Ms.  Okin  on  that  question. 

Mrs.  Morella.  OK.  I  wanted  to  give  you  a  chance  to  speak,  too, 
Ms.  Okin.  You  know  that. 

Ms.  Okin.  Mrs.  Morella,  we  are  very  pleased  with  lots  of  the 
flexibilities  that  have  been  included  in  this  draft  proposal,  but  we 
do  have  serious,  serious  concerns  about  the  waivers  for  leave  and 
benefits  and  feel  very  strongly  that  that  should  not  be  part  of  this 
initiative.  Basically,  we  right  now  have  a  very  active  work  load 
with  our  demonstration  project  proposals,  even  without  these  provi- 
sions even  being  on  the  table  at  all. 

There  is  a  lot  that  the  agencies  can  do  within  current  law  to  test 
new  and  different  things.  By  definition,  the  demonstration  project 
authority  is  experimental.  The  systems  that  are  suggested  here  for 
inclusion  as  far  as  waivers  are  really  large,  major  systems  that  af- 
fect the  entire  Federal  work  force.  The  long-term  stability  of  these 
systems  is  really,  we  believe,  too  important  for  changes  to  be  made 
absent  a  legislative  process  or  legislative  scrutiny.  That  is  in  a  sys- 
temwide  sense. 

In  the  more  narrow-focused  sense  of  a  demonstration  project  it- 
self, they  are  for  5-year  periods  of  time  with  some  allowance  for  ex- 
tensions, and  we  feel  very  strongly  that  employees,  when  they 
make  a  commitment  to  employment  in  the  Federal  work  force,  they 
make  a  commitment  with  an  understanding  about  specifically  their 
benefits,  what  is  going  to  happen  long  term  with  their  retirement 
benefits,  health  insurance  benefits,  et  cetera;  and  to  take  them  out 
of  those  systems  that  they  had  made  maybe  long-term  decisions  on 
for  a  period  of  time  could  have  a  long-term,  permanent,  negative 
effect  on  their  retirement  outcome,  the  benefits  package  that  they 
expected  and  planned  for. 

And  we  really  feel  that  with  all  of  the  other  provisions  that  are 
allowed  for  waivers,  we  have  a  whole  phalanx  of  things  that  we  can 
test  with  the  agencies  under  this  experimental  mode. 

Mrs.  Morella.  Very  interesting.  Thank  you.  Mr.  Mehle,  thank 
you  for  the  comments  that  you  made  in  your  testimony.  I  wonder 
what  would  happen  to  Federal  employees  who  are  suddenly  RIF'd 
who  have  loans  that  have  not  been  totally  repaid.  Would  they  have 
to  repay  them  in  a  lump  sum? 

Mr.  Mehle.  No,  no;  anybody  who  is  separated  for  whatever  rea- 
son that  has  an  outstanding  loan  has  the  option  either  to  repay  the 
loan  or  to  keep  the  proceeds  and  have  the  distribution  count  as  a 
taxable  distribution.  That  is  on  the  assumption  that  the  individual 
who  chooses  not  to  repay  a  loan  is  less  than  the  age  that  one  has 
to  be  at,  generally  59  V2,  in  order  not  to  incur  a  penalty;  and  you 
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pay  the  taxes  anyway,  but  you  do  not  incur  the  penalty  if  you  are 
above  59 Vi.  So  you  do  not  have  to  repay  it,  the  answer. 

Mrs.  Morella.  Very  good.  Did  you  want  to  add  anything,  Mr. 
Bowling? 

Mr.  Bowling.  No;  thank  you. 

Mrs.  Morella.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Mica.  I  think  Mr.  Moran  had  one  additional  question. 

Mr.  MORAN.  Well,  Mr.  Chairman,  I  think  this  issue  and  the  sub- 
part G  in  the  demonstration  project  authority  that  refers  to  retire- 
ment benefits  particularly,  that  is  one  that  we  ought  to  take  out 
of  this  legislation. 

I  agree  with  Ms.  Okin,  and  I  think  this  is  a  controversial  issue. 
To  be  honest  with  you,  I  did  not  realize  before  it  was  put  in  that 
it  was  going  to  be  put  in,  but  I  do  not  think  that  we  can  mess  with 
having  a  different  retirement  system  and  different  leave  benefits. 
You  did  not  mention  the  leave  benefits,  I  do  not  think,  but  it 
changes  the  leave  benefits  as  well.  That  may  be  more  discretion 
than  we  need  provide  within  these  demo  projects. 

I  would  assume  that  of  any  demonstration  projects  that  occurred 
to  date,  you  have  not  suggested  any  kind  of  latitude  on  these  bene- 
fits, have  you? 

Ms.  Okin.  No;  and  we  have  been  very  successful  to  have  very 
successful  demonstration  projects  testing  very  innovative  things  in 
the  human  resource  arena. 

Mr.  MORAN.  Yes;  I  think  that  it  is  enough  to  expand  the  dem- 
onstration projects.  How  many  demonstration  projects  do  you  have 
now? 

Ms.  Okin.  Right  now,  we  have  one  active,  Mr.  Moran.  We  have 
several  in  the  pipeline,  so  very  soon  we  will  have  five  to  six  active. 

Mr.  MORAN.  So  if  this  was  to  go  through,  you  could  move  up  to 
the  plate  with  probably  half  a  dozen  of  them  right  away. 

Ms.  Okin.  Yes;  well,  we  can  do  that  under  current  legislation.  We 
have  the  opportunity  for  10  demonstration  projects  under  current 
legislation.  This  proposal  takes  it  to  15,  with  5  of  those  being  5,000 
or  more,  which  we  do  not  have  under  current  provisions,  and  we 
would  certainly  welcome  even  an  increase  in  that  number.  Al- 
though we  have  never  reached  that  cap,  bumped  that  cap,  we  cer- 
tainly have  a  lot  of  interest  these  days  in  testing  innovative  things 
through  the  demonstration  project  authority. 

Mrs.  Morella.  Well,  I  am  going  to,  obviously,  speak  with  the 
chairman  about  it.  My  own  feeling  at  this  point,  though,  is  that 
subpart  G  on  the  retirement  and  leave  benefits  goes  too  far.  We 
have  got  enough  that  we  can  look  at  in  terms  of  demo  projects 
without  making  that  one  of  the  considerations.  But  I  thank  you, 
Mr.  Chairman,  and  thank  the  witnesses. 

Mr.  Mica.  Thank  you.  And  as  I  said,  I  am  here  to  listen  today, 
so  I  will  excuse  the  panelists  and  welcome  our  second  panel.  I  will 
read  off  the  participants  while  we  are  changing  witnesses. 

The  second  panel  is  Bruce  Moyer,  who  is  the  executive  director 
of  the  Federal  Managers  Association;  we  have  Lynn  Olsen,  execu- 
tive director  of  the  Professional  Managers  Association;  and  Ron  P. 
Sanders,  director  of  the  Maxwell  Center  for  Public  Management. 
Welcome  to  our  three  new  witnesses.  As  is  customary,  this  is  an 
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investigations  and  oversight  subcommittee.  If  you  would  stand,  and 
I  will  swear  you  in. 

[Witnesses  sworn.] 

Mr.  MlCA.  Thank  you.  And  we  will  start  right  off  by  recognizing 
the  executive  director  of  the  Federal  Managers  Association.  Wel- 
come back,  Bruce  Moyer.  I  look  forward  to  your  comments.  As  I 
said  to  the  first  panel,  you  may  submit  a  lengthy  written  statement 
for  the  record,  and  if  you  would  like,  you  can  summarize  in  5  min- 
utes. Thank  you. 

STATEMENTS  OF  BRUCE  L.  MOYER,  EXECUTIVE  DIRECTOR, 
FEDERAL  MANAGERS  ASSOCIATION;  LYNN  OLSEN,  EXECU- 
TIVE DIRECTOR,  PROFESSIONAL  MANAGERS  ASSOCIATION; 
AND  RONALD  P.  SANDERS,  DIRECTOR,  MAXWELL  CENTER 
FOR  PUBLIC  MANAGEMENT 

Mr.  Moyer.  Thank  you,  Mr.  Chairman.  I  will  be  happy  to  do 
that.  Mr.  Chairman  and  Mr.  Moran,  thank  you  very  much  for  hold- 
ing this  important  hearing  this  afternoon  and  for  inviting  FMA 
once  again  to  present  our  views  to  the  subcommittee  on  the  Omni- 
bus Civil  Service  Reform  Act  of  1996. 

We  applaud  the  subcommittee's  efforts  to  produce  meaningful 
and  much  needed  reform  legislation,  particularly  in  several  areas. 
Those  go  to  the  improvement  of  investment  options  in  the  Thrift 
Savings  Plan,  the  provision  to  agencies  of  important  tools  to  assist 
in  reorganization,  the  provision  of  soft  landings  for  employees  hard 
hit  by  agency  downsizing,  and,  finally,  the  authorization  to  agen- 
cies to  pay  for  half  the  cost  of  professional  liability  insurance. 

Mrs.  Morella  and  Senator  Stevens  are  to  be  commended  for  their 
efforts  to  improve  and  expand  employment  investment  opportuni- 
ties. FMA  has  long  advocated  increasing  the  current  5  percent  cap 
on  TSP  investment  for  civil  service  retirement  system  employees. 
We  are  glad  to  see  that  Mrs.  Morella's  provision  to  increase  the  in- 
vestment ceiling  for  all  TSP  participants  to  the  IRS  limit  of  $9,500 
is  included  in  this  legislation. 

FMA  is  also  grateful  that  many  provisions  from  the  Federal  Em- 
ployee Separation  Incentive  and  Reemployment  Assistance  Act,  in- 
troduced by  Representatives  Wolf,  Moran,  Davis,  Morella,  Hoyer, 
and  Wynn,  are  also  included  in  the  draft  bill. 

These  provisions  would  extend  to  nondefense  agencies  many  of 
the  tools  currently  available  to  the  Defense  Department,  such  as 
providing  up  to  $10,000  to  non-Federal  employers  to  retrain  dis- 
placed Federal  workers,  to  extend  the  agency  payment  for  contin- 
ued health  care  coverage  to  18  months,  and  statutorily  require 
agency  priority  placement  programs.  FMA  has  been  a  long-time  ad- 
vocate for  all  these  soft  landing  proposals,  and  they  certainly  lend 
to  the  credit  of  this  legislation. 

FMA  is  also  pleased  that  the  legislation  addresses  the  important 
issue  of  the  legal  liabilities  that  Federal  managers  and  supervisors 
face  when  on  the  job.  FMA  supported  Congressman  Wolfs  effort  to 
include  a  provision  in  the  1997  Treasury  appropriations  bill  to  per- 
mit agencies  to  pay  for  one-half  the  cost  of  legal  liability  insurance 
for  their  employees.  This  important  reform  would  assist  Federal 
managers  and  supervisors  who  may  encounter  improper  accusation 
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of  misconduct  in  connection  with  the  performance  of  their  profes- 
sional responsibilities. 

I  would  like  to  now  comment  upon  several  areas,  Mr.  Chairman, 
around  which  we  do  have  concerns.  The  first  of  these  concerns  is 
the  area  of  demonstration  projects.  We,  too,  are  concerned  about 
two  particular  aspects  of  the  legislation  dealing  with  numerical 
limits  on  participants  in  demonstration  projects  and  the  provisions 
of  title  5,  which  agencies  may  waive  when  undertaking  a  dem- 
onstration project. 

The  legislation  would  increase  the  number  of  authorized  demo 
projects  to  5  with  more  than  5,000  employees  and  10  with  fewer 
than  5,000.  It  also  would  allow  agencies  to  waive  all  government- 
wide  rules  concerning  annual  and  sick  leave  while  retaining  only 
the  requirement  to  adhere  to  rules  covering  family  and  medical 
leave  for  demonstration  project  participants. 

In  addition,  the  legislation  will  allow  agencies  to  waive  govern- 
mentwide  rules  regarding  affirmative  action  and  employee  appeal 
rights  while  retaining  only  the  rules  prohibiting  discrimination  in 
hiring  for  demo  project  participants.  These  are  in  addition  to  the 
other  limitations  that  were  previously  mentioned  with  respect  to 
retirement  coverage. 

As  to  numerical  limits,  we  believe  that  the  maintenance  of  nu- 
merical limits  on  demonstration  projects  is  not  in  the  best  interests 
of  an  effective  work  force.  In  a  letter  that  we  sent  earlier  this 
spring  to  the  subcommittee,  we  raised  concerns  about  the  proposed 
elimination  of  numerical  limits  on  demo  projects  that  were  con- 
tained in  the  administration's  draft  measure.  While  we  favor  loos- 
ening the  current  restrictions,  we  are  opposed  to  abandoning  all 
controls. 

The  legislation's  numerical  limits  on  participants  in  demo 
projects  are  steps  in  the  right  direction;  however,  under  these  pro- 
visions, whole  departments  and  agencies  could  opt  out  of  the  civil 
service  of  a  magnitude  that  we  believe  would  create  instability. 

This  would  place  too  many  Federal  employees  in  the  precarious 
position  of  being  test  subjects  for  untried  personnel  practices  that 
could  put  their  careers,  their  advancement  prospects,  their  liveli- 
hoods, and  the  agencies'  overall  effectiveness  at  risk.  This  would 
also  exceed  the  capacity  of  Congress  and  OPM  to  effectively  oversee 
these  projects  to  ensure  that  agencies  are  adhering  to  merit  system 
principles. 

Congress  should  loosen  the  reigns  on  demo  projects  but  should 
not  let  them  go  entirely.  Therefore,  we  recommend  that  the  legisla- 
tion be  revised  to  state  that  no  more  than  10  percent  of  the  Federal 
work  force  be  allowed  to  participate  in  demonstration  projects  at 
any  time.  Authorizing  a  10-percent  cap  would  represent  a  reason- 
able step  toward  increasing  agency  flexibility  by  roughly  doubling 
the  current  ceiling.  It  would  also  provide  for  the  increased  oppor- 
tunity to  study  new  personnel  management  practices  while  retain- 
ing the  integrity  of  the  civil  service  system. 

We  are  also  concerned  about  the  ability  of  agencies  under  the 
legislation  to  waive  Governmentwide  rules  on  annual  and  sick 
leave  for  demonstration  project  participants  and  are  concerned 
about  the  ability  of  agencies  to  waive  Governmentwide  rules  on  af- 
firmative  action   and   employee   appeal    rights   for   demonstration 
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project  participants.  Piecemeal  efforts  to  address  the  highly  sen- 
sitive issue  of  affirmative  action  should  not  be  included  in  the  legis- 
lation. 

FMA  also  objects  to  allowing  agencies  to  waive  appeal  rights  for 
demonstration  project  participants.  We  object  to  allowing  agencies 
to  waive  the  basic  right  of  due  process.  The  ability  of  Federal  em- 
ployees to  appeal  prohibitive  personnel  practices  and  adverse  ac- 
tions is  a  basic  right  that  must  not  be  abridged  in  the  name  of  test- 
ing new  personnel  practices  or  in  the  authorization  of  more  agency 
flexibility. 

With  regard  to  the  streamlining  of  the  appeals  process,  we  have 
shared  with  you,  Mr.  Chairman,  a  longstanding  desire  to  stream- 
line the  cumbersome  and  confusing  procedures  for  handling  mixed 
cases.  Those  are  ones,  of  course,  that  involve  both  a  personnel  ac- 
tion appealable  to  the  MSPB  and  an  allegation  of  discrimination. 
As  we  know,  under  the  current  procedure,  a  mixed  case  can  be 
heard  by  the  MSPB,  the  EEOC,  and  the  special  panel.  In  addition, 
the  employee  retains  the  right  to  begin  adjudication  all  over  again 
in  a  U.S.  district  court  after  all  of  these  administrative  bodies  have 
heard  and  ruled  on  the  case. 

Title  II  of  the  legislation  proposes  to  give  employees  the  option 
of  filing  a  complaint  with  the  EEOC  or  filing  an  appeal  with  the 
MSPB  in  accordance  with  section  7701.  We  believe  this  dual-option 
approach  will  create  a  confusing  and  cumbersome  appeal  frame- 
work. Moreover,  it  will  result  in  the  creation  of  two  potentially  dis- 
parate bodies  of  law  by  EEOC  and  MSPB,  with  potentially  dissimi- 
lar rulings  on  appeal  by  the  district  courts  and  the  Federal  circuit. 

That  is  why  we  recommend  instead  the  consolidation  of  all  mixed 
cases  through  appeal  only  to  the  Merit  Systems  Protection  Board 
with  judicial  review  by  the  Federal  circuit.  This  will  provide  great- 
er clarity  of  appeal  rights  to  appellants,  preserve  administrative 
and  adjudicative  resources,  yield  more  uniform  law,  and  render 
speedier  justice. 

In  the  area  of  performance  management,  we  are  concerned  about 
sections  in  title  III  of  the  legislation  that  would  increase  the  weight 
of  performance  ratings  in  reductions  in  force  and  repeal  the  right 
of  employees  to  appeal  within  grade  increases  to  the  MSPB.  We 
have  long  supported  delinkage  of  performance  ratings  from  RIF 
procedures. 

Performance  ratings  should  be  used  as  a  management  tool  to 
provide  meaningful  feedback  to  employees  to  foster  improved  per- 
formance. As  well,  sufficient  procedures  are  now  in  effect  to  allow 
for  the  removal  of  employees  for  performance  reasons.  Tying  per- 
formance ratings  to  RIF's  encourages  abuse  of  the  system.  Our 
members  have  repeatedly  told  us  that.  Performance  appraisers  at 
downsizing  agencies  today  are  at  times  improperly  motivated  to 
use  performance  ratings  to  protect  favorite  employees  from  RIF's. 
These  favorites  are  not  necessarily  the  ones  who  are  the  highest 
performers. 

FMA  believes  that  this  even  stronger  linkage  of  retention  credit 
to  performance  is  a  step  in  the  wrong  direction  and  recommends 
that  section  301  be  dropped  from  the  legislation  and  that  perform- 
ance ratings  be  statutorily  delinked  from  RIF's. 
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Improving  performance  management  must  be  a  central  aspect  of 
any  civil  service  reform  effort.  FMA  supports  the  elimination  of  the 
statutory  requirement  for  performance  improvement  plans.  PIP's 
are  a  burdensome  requirement  that  frequently  tie  the  hands  of 
managers  and  supervisors  when  trying  to  effectively  deal  with  poor 
performers. 

The  current  performance  management  system  gives  ample  oppor- 
tunity outside  the  PIP  process  for  employee  improvement.  Elimi- 
nating the  statutory  requirement  for  PIP's  would  represent  a  step 
forward  in  improving  performance  management  in  the  civil  service. 

Finally,  with  regard  to  the  matter  of  the  appealability  of  the  de- 
nial of  within  grade  increases,  we  are  concerned  very  much,  Mr. 
Chairman,  about  the  proposal  containing  the  legislation  to  elimi- 
nate an  employee's  right  to  appeal  the  denial  of  within  grade  in- 
creases to  the  MSPB. 

Bargaining  unit  employees  have  a  number  of  options  available  to 
them  for  appealing  the  denial  of  a  within  grade  increase.  Non- 
bargaining  unit  employees,  however,  are  much  more  limited  in  the 
avenues  they  may  pursue  to  appeal  denial  of  a  within  grade  in- 
crease. 

The  right  to  appeal  to  MSPB  should  be  retained  for  those  who 
are  not  in  the  bargaining  unit.  FMA  recommends  that  that  applica- 
ble section  in  the  legislation,  therefore,  be  dropped  from  it. 

We  want  to  thank  you  again,  Mr.  Chairman  and  Mr.  Moran,  for 
the  opportunity  to  appear  before  you  this  afternoon  and  look  for- 
ward to  continuing  to  work  with  you  on  this  important  legislation. 
Thank  you. 

Mr.  Mica.  Thank  you,  Mr.  Moyer.  And  now  I  will  recognize  Lynn 
Olsen,  executive  director  of  the  Professional  Managers  Association. 

Ms.  Olsen.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee, for  giving  us  the  opportunity  to  comment  on  the  pro- 
posed Omnibus  Civil  Service  Reform  Act  of  1996. 

My  name  is  Lynn  Olsen  and  I  am  the  executive  director  of  the 
Professional  Managers  Association.  I  have  been  a  Federal  employee 
for  over  25  years,  serving  in  three  Federal  agencies  and  including 
17  years  of  experience  as  a  manager.  The  Professional  Managers 
Association  represents  the  interests  of  career  managers  and  man- 
agement officials  in  the  Federal  Government. 

I  am  here  today,  Mr.  Chairman,  to  discuss  four  points  the  com- 
mittee should  keep  in  mind  while  working  to  reform  the  civil  serv- 
ice system. 

First,  Mr.  Chairman,  the  Congress  should  provide  downsizing 
Federal  agencies  with  all  the  management  tools  necessary  to  help 
affected  employees.  As  Federal  agencies  continue  to  downsize, 
many  managers  are  being  forced  to  transition  to  new  careers  both 
inside  and  outside  of  the  Federal  Government.  This  change  can  be 
extremely  frustrating  and  demoralizing  for  managers  who  are  mov- 
ing from  one  career  to  another  for  the  first  time  in  many  years  or 
in  their  lifetime. 

During  the  next  several  years,  Federal  agencies  will  be  forced  to 
use  reduction  in  force  procedures  to  comply  with  stringent  ceiling 
and  funding  levels.  Thus,  the  time  to  mandate  comprehensive 
agency  placement  programs  and  job  placement  counseling  services 
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for  all  employees,  including  senior  level  employees  and  managers, 
is  now. 

We  applaud  the  administration  and  the  Office  of  Personnel  Man- 
agement for  directing  agencies  to  provide  more  assistance  to  em- 
ployees affected  by  downsizing.  We  believe  that  agencies  should  be 
accountable  for  their  program's  success  in  placing  employees  in 
comparable  positions  both  inside  and  outside  of  Government. 

Agencies  should  be  required  to  track  and  publicize  the  outcomes 
of  their  placement  and  transition  programs.  The  worst  morale  de- 
stroyer for  any  organization  is  to  see  current  employees  treated  as 
surplus  while  the  hiring  process  continues  unabated  elsewhere. 

We  support  the  overall  concepts  in  the  sections  which  allow  agen- 
cies more  flexibility  to  reorganize  and  offer  employees  softer  land- 
ings. 

Second,  Mr.  Chairman,  improvements  in  the  current  civil  service 
system,  particularly  the  various  aspects  of  performance  manage- 
ment systems,  are  absolutely  critical.  While  we  believe  that  recent 
performance  history  should  be  a  major  factor  in  the  reduction  of 
force  process,  we  feel  that  the  sum  of  3  years  of  outstanding  per- 
formance is  not  equivalent  to  30  years  of  dedicated  service  to  the 
Federal  Government. 

Current  performance  management  systems  remain  highly  subjec- 
tive and  judgmental  and  are  not  based  upon  specific  objective  and 
measurable  performance  criteria.  Until  such  a  system  is  devised 
and  in  place  for  a  sufficient  amount  of  time,  no  increase  in  weight 
should  be  given  to  the  performance  aspect  of  the  retention  process. 

The  current  formula  for  reductions  in  force  provides  a  better  bal- 
ance between  Government  experience  and  recent  performance. 
Until  performance  appraisal  systems  are  overhauled  to  reflect 
agreed-upon  outcome  measures,  the  current  retention  procedures 
should  remain. 

Third,  Mr.  Chairman,  effective  oversight  and  accountability 
mechanisms  are  needed  to  ensure  Federal  agencies  follow  estab- 
lished civil  service  principles  and  goals.  While  we  agree  that  a  lim- 
ited number  of  demonstration,  projects  should  be  permitted  to  ex- 
periment with  alternative  personnel  systems,  we  are  extremely 
concerned  that  demonstration  projects  will  be  used  to  circumvent 
established  civil  service  principles  such  as  equity  and  merit. 

In  addition,  any  agency  seeking  permission  to  conduct  a  dem- 
onstration project  should  be  required  to  solicit  comments  from  the 
public  and  interested  parties. 

Fourth,  Mr.  Chairman,  managers  should  be  empowered  to 
achieve  results  and  to  lead  in  a  rapidly  changing  environment.  In 
today's  environment,  the  ability  of  managers  to  focus  on  achieving 
results  rather  than  complying  with  burdensome  and  tedious  rules 
is  essential. 

To  be  effective,  managers  must  be  provided  training  related  to 
evolving  leadership  competencies.  We  applaud  the  provisions  in 
this  bill  which  protect  managers'  and  supervisors'  rights  during  ap- 
peals, grievances  and  other  litigious  actions. 

Unfortunately,  it  is  becoming  increasingly  common  for  managers 
in  the  Federal  service  to  be  personally  sued  by  private  citizens,  or 
even  other  employees  for  actions  they  have  taken  during  the  course 
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of  their  duties.  Agencies  should  be  authorized  to  reimburse  man- 
agers for  professional  liability  insurance  premiums. 

An  important  tool  for  managers  is  confidence  that  they  have  the 
skills  necessary  to  lead  in  a  changing  environment.  All  too  often, 
the  resources  for  training,  particularly  management  training,  are 
among  the  areas  hardest  hit  during  times  of  declining  budgets.  We 
applaud  the  proposal  in  the  bill  which  will  require  OPM  to  collect 
and  annually  submit  information  concerning  agency  training  pro- 
grams. 

We  also  recommend  that  OPM  monitor  the  percentage  of  agency 
training  funds  spent  on  general  training,  including  management 
training,  to  ensure  that  agencies  remain  committed  to  employee  de- 
velopment, especially  in  times  of  downsizing  and  budget  reductions. 

In  closing,  Mr.  Chairman,  of  the  four  points  I  have  just  dis- 
cussed, the  issue  that  is  unacceptable  to  us  is  the  RIF  retention 
formula.  As  you  know,  RIF's  are  devastating,  regardless  of  formula. 
Managers  in  the  Federal  service  are  dedicated  to  the  business  in- 
terests of  the  Federal  Government.  Building  a  retention  formula  on 
a  flawed  performance  appraisal  system  is  like  building  a  house  on 
an  infirm  foundation,  a  serious  mistake.  Managers  are  as  con- 
cerned for  those  employees  who  will  remain  to  perform  the  Govern- 
ment's business  after  a  RIF  and  managers  must  be  able  to  count 
on  both  the  experience  base  and  its  resilience  coupled  with  recent 
stellar  performance. 

Mr.  Chairman,  we  believe  that  this  bill  has  many  positive  fea- 
tures which  have  the  potential  to  enhance  the  morale  and  produc- 
tivity of  the  Federal  work  force  at  a  time  when  it  is  sorely  needed. 

This  concludes  my  prepared  statement,  Mr.  Chairman.  I  will  be 
pleased  to  answer  any  questions  that  you  have. 

Mr.  Mica.  Thank  you  for  your  testimony. 

Now  I  will  recognize  Ronald  P.  Sanders,  director  of  the  Maxwell 
Center  for  Public  Management. 

You  are  recognized,  sir. 

Mr.  Sanders.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  appear  before  you  today  to  discuss  the  Omnibus  Civil 
Service  Reform  Act  of  1996. 

As  you  know,  over  the  past  3  years,  there  has  been  much  talk 
about  the  need  to  reinvent  or  better  yet  transform  our  Nation's 
civil  service  system  in  order  that  the  Federal  Government  be  better 
able  to  meet  the  challenges  of  a  turbulent  and  more  demanding  fu- 
ture. To  that  end  your  bill  represents  an  important  step  in  the 
right  direction  and  with  only  some  reservations,  I  would  hope  that 
the  Congress  takes  swift  action  to  pass  it  this  session. 

These  reservations  stem  from  the  potentially  unrealistic  expecta- 
tions that  may  be  engendered  by  the  legislation,  expectations  that 
may  vitiate  the  energy  needed  to  see  this  effort,  begun  by  the  bill 
here  at  issue,  through  to  its  ultimate  and  necessary  conclusion.  In 
this  regard,  I  hope  that  I  am  correct  in  assuming  that  you  do  not 
intend  this  bill  to  correct  all  of  the  myriad  structural,  cultural  and 
technical  deficiencies  that  have  become  so  apparent  in  the  present 
one-size-fits-all  system.  There  is  a  growing  consensus,  amongst 
theorists  and  practitioners  alike,  that  the  system  requires  major 
overhaul.  Based  on  a  bureaucratic  model  of  government,  it  is  predi- 
cated on  an  outdated  penchant  for  uniformity  and  stability,  a  re- 
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quirement  that  no  longer  comports  with  today's  chaotic,  uncertain 
environment.  And  if  this  bill  passes,  there  is  the  danger  that  many 
will  assume  that  the  system  has  been  fixed. 

While  the  legislation  before  us  does  deal  with  some  of  the  more 
pressing  of  those  ailments,  such  as  the  much  needed  triple  bypass 
surgery  on  the  mixed  case  process,  its  principal  value  may  be  to  en- 
courage experimentation  for  the  future.  In  this  context,  the  addi- 
tional demonstration  project  authority  proposed  by  the  bill  is  fine 
as  far  as  it  goes. 

Let  us  be  blunt  about  the  purpose  of  demonstration  projects. 
They  are  a  little  bit  like  aspirin.  They  are  not  and  never  really 
were  intended  to  be  grand  experiments  in  the  design  of  social  sys- 
tems so  much  as  temporary  relief  from  the  headache  of  rigid  civil 
service  rules.  That  is  why  agencies  so  zealously  seek  such  author- 
ity, and  to  portray  them  as  something  pseudoscientific,  with  experi- 
mental hypotheses  and  control  groups,  is  to  invite  disappointment. 

I  speak  from  experience.  There  are  just  too  many  variables  at 
play  in  any  given  project  to  be  able  to  make  viable,  reliable  infer- 
ences about  the  link  between  personnel  policies  and  the  behavior 
of  a  complex  social  system  like  a  Federal  agency  and  much  less  the 
Federal  Government  as  a  whole. 

Demonstrations  represent  a  much  more  basic  strategy  of  learning 
by  doing  and  should  be  treated  accordingly  in  the  law.  So  should 
their  ultimate  purpose.  What  is  the  objective  of  a  demonstration 
project?  In  my  view,  these  projects  are  never  going  to  provide  the 
answer  to  what  ails  the  civil  service,  simply  because  that  answer 
does  not  exist.  There  is  not  one  single  solution  but  many,  each  tai- 
lored to  a  particular  mission  and  performance  measures  of  a  given 
agency  or  department  and  each  should  be  able  to  devise  its  own, 
so  long  as  it  comports  with  a  governmentwide  framework  of  bed- 
rock principles,  principles  like  merit  or  veteran's  preference.  This 
is  an  approach  taken  by  the  United  Kingdom  and  New  Zealand  and 
Australia  and  other  western  democracies,  and  we  can  certainly 
stand  it  as  well. 

Therein  lies  the  strategic  purpose  of  demonstration  projects  as 
prototypes  for  eventual  agency-specific  alternative  personnel  sys- 
tems. 

Even  in  the  case  of  benefits  like  leave  and  health,  I  know  that 
experimentation  there  is  problematic  and  scary,  but  there  are  some 
interesting  things  going  on  in  the  private  sector,  things  like  all  pur- 
pose leave  and  cafeteria  health  benefits  that  would  probably  never 
see  the  light  of  title  5  if  they  had  to  be  enacted  on  an  all  or  nothing 
proposition  for  the  entire  Government  as  a  whole. 

However,  in  so  doing,  you  must  consider  the  impact  on  the  Fed- 
eral Government's  well-established  framework  of  due  process  and 
appellate  protections  for  employees.  Those  protections  embedded  in 
title  5,  as  well  have  been  interpreted  and  applied  by  the  Federal 
courts  over  the  course  of  years  and  include  third  party  review  of 
certain  personnel  actions.  While  cumbersome,  they  have  never  real- 
ly been  a  point  of  contention  and  I  am  not  sure  it  is  worth  all  of 
the  litigation  it  may  engender  if  they  are  waived. 

Regarding  the  remaining  sections  of  the  bill,  I  believe  that  with 
relatively  minor  changes  they  will  more  or  less  effectively  serve 
their  intended  purpose.   For  example,  the  subcommittee's  efforts 
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with  respect  to  streamlining  complaint  systems  are  especially  laud- 
able. Like  them  or  not,  such  systems  are  necessary.  However,  ru- 
mors to  the  contrary,  there  is  no  rule  that  says  those  systems  must 
be  arcane  and  the  proposal  represents  a  vast  improvement  over 
current  law. 

For  example,  by  eliminating  mixed  case  procedures,  including  so- 
called  special  panels,  the  system  becomes  dangerously  close  to 
being  understandable  and  workable,  so  do  not  give  up. 

With  respect  to  discrimination  complaints  generally,  the  notion  of 
private  sector-like  systems  for  Federal  employees  sounds  nice,  but 
absent  a  substantial  increase  in  staff,  the  EEOC  is  simply  not 
equipped  to  deal  with  the  added  volume  of  complaints,  and  an  al- 
ready slow  system  runs  the  risk  of  getting  slower. 

On  the  plus  side,  the  bill's  mandatory  90-day  alternative  dispute 
resolution  step  is  essential  and  I  would  strongly  support  it. 

The  bill's  performance  management  provisions  are  also  long  over- 
due and,  at  the  very  least,  they  send  an  important  signal  to  em- 
ployees and  the  public.  For  example,  as  a  general  matter,  it  is 
about  time  that  longevity-based  within-grade  pay  increases  were 
explicitly  linked  to  fully  successful  performance.  Indeed,  who  could 
argue  otherwise?  One  should  be  treated  as  a  consequence  of  the 
other  and  employees  who  do  not  meet  that  minimal  standard  of 
performance  have  more  than  adequate  means  of  seeking  redress  on 
that  issue.  They  do  not  need  an  additional  right  of  appeal  on  the 
denial  of  an  increase  based  on  that  standard. 

Finally,  Mr.  Chairman,  I  would  like  to  comment  on  the  bill's  soft 
landing  provisions.  I  wholeheartedly  support  the  signal  sent  by 
codifying  the  requirement  to  establish  an  agency  priority  placement 
program,  but  once  again  you  should  guard  against  too  much  statu- 
tory detail.  Moreover,  the  bill  seems  to  be  silent  with  regard  to 
cross-agency  placement  rights,  especially  within  a  commuting  area, 
if  that  is  likely  to  be  the  greatest  opportunity  for  successful  em- 
ployee transition. 

I  know  that  in  revamping  its  own  regulatory  placement  program 
OPM  considered  and  deliberately  declined  to  extend  mandatory 
placement  rights  across  agency  lines,  but  it  is  not  clear  whether 
you  have  made  a  similar  judgment. 

Finally,  there  is  the  matter  of  the  level  of  qualifications  required 
to  trigger  an  employee's  mandatory  placement  right.  As  I  read  it, 
the  bill  would  mandate  placement  if  a  surplus  employee  is  mini- 
mally qualified  for  a  vacant  position. 

While  this  is  common  practice  during  RIF,  it  is  problematic  in 
post-RIF  placement  situations.  In  Defense,  we  require  that  place- 
ment candidates  be  well  qualified  for  a  vacant  position,  this  in  an 
attempt  to  strike  a  balance  between  employee  assistance  and  em- 
ployee performance. 

This  policy  necessitated  some  human  judgment,  but  we  felt  it 
was  worth  it,  especially  with  regard  to  supervisory  acceptance.  It 
is  not  easy  having  a  new  employee  forced  on  your  organization  and 
there  should  be  no  question  that  that  employee  will  be  able  to  do 
the  job  and  do  it  well.  I  would  urge  you  to  talk  to  the  experts  at 
Defense  if  you  have  not  already. 

Mr.  Chairman,  that  concludes  my  preliminary  comments  and  ob- 
servations on  the  bill.  Obviously  it  contains  a  whole  host  of  other 
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important  provisions  and  my  uncharacteristic  silence  on  them 
should  be  construed  positively.  In  this  regard,  I  commend  the  sub- 
committee for  its  work  and  I  wish  you  luck. 

Thank  you. 

[The  prepared  statement  of  Mr.  Sanders  follows:] 
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Mr.  Chairman,  I  appreciate  the  opportunity  to  appear  before  you  today  to 
discuss  the  proposed  Omnibus  Civil  Service  Reform  Act  of  1996.  As  you  know, 
over  the  past  three  years  there  has  been  much  talk  of  the  need  to  reinvent  and 
reform  --  or  better  yet,  transform  --  our  nation's  civil  service  system,  in  order  that 
the  Federal  government  be  better  able  to  meet  the  challenges  of  a  turbulent, 
more  demanding  future.  To  that  end,  your  bill  represents  an  important  step  in 
the  right  direction,  and  with  only  some  reservations  (and  modifications),  I  would 
hope  that  the  Congress  takes  swift  action  to  pass  it  this  session. 

These  reservations  stem  from  the  potentially  unrealistic  expectations  that 
may  be  engendered  by  your  legislation,  expectations  that  may  vitiate  the  energy 
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needed  to  see  this  effort,  begun  by  the  bill  here  at  issue,  through  to  its  ultimate 
and  necessary  conclusion.    In  this  regard,  I  hope  that  I  am  correct  in  assuming 
that  you  do  not  intend  this  bill  to  correct  all  of  the  myriad  structural,  cultural,  and 
technical  deficiencies  that  have  become  so  apparent  in  the  present  "one  size  fits 
all"  Federal  human  resource  management  system.  There  is  a  growing 
consensus,  among  theorists  and  practitioners  alike,  that  that  system  requires 
major  overhaul  --  based  on  a  bureaucratic  model  of  government,  it  is  predicated 
on  an  outdated  penchant  for  uniformity  and  stability,  a  requirement  that  no 
longer  comports  with  today's  chaotic,  uncertain  environment  --  and  if  this  bill 
passes,  there  is  a  danger  that  many  will  assume  that  the  system  has  been  fixed. 

You  know  far  better  than  I  the  limited  attention  span  of  the  public  (not  to 
mention  the  Congress  and  the  Executive  Branch)  when  it  comes  to  such 
relatively  unglamorous  issues  as  these,  and  it  may  be  difficult  to  recapture  the 
political  will  required  to  consummate  this  transformation  if  those  various 
stakeholders  are  left  with  the  impression  that  the  system's  many  ills  have  been 
miraculously  cured.  While  the  legislation  before  us  does  deal  with  some  of  the 
more  pressing  of  those  ailments  (such  as  the  much  needed  "triple  bypass" 
surgery  on  the  mixed  case  process),  its  principal  value  may  be  to  encourage 
experimentation  for  the  future  --  experimentation  that  by  definition  must  lay  a 
solid  empirical  and  experiential  foundation  for  more  sweeping  systemic  changes. 

In  this  context,  the  additional  demonstration  project  authority  proposed  by 
the  bill  is  fine  --  as  far  as  it  goes.  However,  even  more  flexibility  is  necessary  if 
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these  experiments  are  to  achieve  their  intended  purpose.  In  this  regard,  let's  be 
blunt  about  that  purpose:  demonstration  projects  are  not  (and  never  really  were) 
grand  experiments  in  the  design  of  social  systems  so  much  as  temporary  relief 
from  the  heartburn  of  rigid  civil  service  rules.  That  is  why  agencies  so  zealously 
seek  such  authority,  and  to  portray  them  as  something  pseudo-scientific  --  with 
experimental  hypotheses  and  control  groups  -  is  to  invite  disappointment. 
There  are  just  too  many  variables  at  play  in  any  given  project  to  be  able  to  make 
valid,  reliable  inferences  about  the  link  between  personnel  policies  and  the 
behavior  of  a  complex  social  system  like  a  Federal  agency  (much  less  the 
government  as  a  whole).  Demonstrations  represent  a  much  more  basic  strategy 
of  "learning  by  doing"  and  should  be  treated  accordingly  in  the  law. 

So  should  their  ultimate  purpose.  What  is  the  objective  of  demonstration 
projects?  In  my  view,  these  projects  are  never  going  to  provide  "the"  answer  to 
what  ails  the  civil  service,  simply  because  that  answer  does  not  exist.  There 
isn't  one  single  solution;  there  are  many,  each  tailored  to  the  particular  mission 
of  a  given  agency  or  department,  and  ideally,  each  should  be  able  to  devise  its 
own  --  so  long  as  it  comports  with  a  government-wide  framework  of  bedrock 
principles  (like  merit  and  veterans  preference).  Therein  lies  the  strategic 
purpose  of  demonstration  projects,  as  prototypes  for  eventual  agency-specific 
alternative  personnel  systems.  If  this  is  the  case,  the  more  experimentation  the 
better  -  ten  demonstrations  may  not  be  enough,  even  rf  five  of  them  could 
conceivably  cover  entire  agencies.  And  what  happens  to  those  agencies  that 


56 

are  "left  out"  of  the  initial  allocation  of  projects?  Cabinet  departments  and 
executive  agencies  would  be  better  off  with  their  own  authority  (subject  to  OPM 
oversight)  for  multiple  demonstrations,  variations  that  can  be  tested,  adjusted, 
and  perfected  with  minimum  procedural  encumbrances,  unless  and  until  broader 
implementation  is  proposed.  This  is  "action  research"  in  its  truest  sense,  and 
agencies  should  be  allowed  wide  latitude  in  its  conduct. 

On  the  other  hand,  if  the  purpose  of  demonstrations  is  to  seek  out  the  one 
best  way  of  transforming  our  entire  Federal  civil  service,  the  legislation  you  have 
crafted  may  eventually  suffer  from  unduly  raised  expectations.  The  same  may 
be  said  for  its  impact  on  the  Federal  governments  well-established  framework  of 
due  process  and  appellate  protections  for  employees.  Those  protections, 
imbedded  in  title  5  US  Code,  have  been  interpreted  and  applied  by  the  Federal 
courts  over  the  course  of  years,  and  include  third  party  review  of  certain 
personnel  actions.  While  cumbersome,  they  have  never  really  been  a  point  of 
contention.  However,  under  the  bill's  demonstration  project  provisions,  it  is 
unclear  whether  those  protections  (as  further  enumerated  in  case  law)  would  still 
apply  to  an  agency  --  and  more  importantly,  to  its  employees  --  engaged  in  a 
demonstration  project.  Would  an  agency  be  required  to  establish  its  own, 
replete  with  an  impartial  dispute  resolution  system,  as  a  condition  precedent  to 
demonstration  authority?  If  so,  would  that  tribunal  be  granted  any  administrative 
deference  by  the  Federal  courts,  as  they  do  with  the  Merit  Systems  Protection 
Board  (MSPB)?  Alternatively,  absent  some  agency-based  adjudicatory  system, 
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would  employees  be  able  to  appeal  adverse  actions  directly  to  Federal  court? 
These  are  vexing  questions,  and  I  am  no  expert;  consequently,  I  strongly 
recommend  further  study  here  --  or  alternatively,  the  requirement  that 
demonstration  agencies  just  remain  subject  to  MSPB  jurisdiction. 

The  various  objectives  of  the  bill's  remaining  sections  are  not  nearly  so 
difficult  to  discern  or  discuss,  and  as  a  general  matter,  I  believe  that  with 
relatively  minor  changes  they  will  more  or  less  effectively  serve  their  intended 
purpose.  For  example,  the  Subcommittee's  efforts  with  respect  to  streamlining 
complaint  systems  are  especially  laudable.  Like  them  or  not,  such  systems  are 
necessary;  however,  rumors  to  the  contrary,  there  is  no  rule  that  says  they  must 
be  arcane,  and  the  proposal  represents  a  vast  improvement  over  current  law. 

This  is  especially  the  case  with  respect  to  the  processing  of  so-called 
mixed  cases.  By  eliminating  mixed  case  procedures,  including  so-called  Special 
Panels,  the  system  comes  dangerously  close  to  being  understandable  --  and 
even  workable.  However,  the  bill  still  seems  to  offer  employees  a  choice  of 
forums  in  such  cases,  where  access  to  the  Merit  Systems  Protection  Board 
(MSPB)  is  sufficient.  With  respect  to  discrimination  complaints  generally,  the 
notion  of  a  "private  sector-like"  system  for  Federal  employees  sounds  nice,  but 
absent  a  substantial  increase  in  staff,  the  Equal  Employment  Opportunity 
Commission  (EEOC)  is  simply  not  equipped  to  deal  with  the  added  volume  of 
complaints  --  and  an  already  slow  process  would  just  get  slower.  On  the  plus 
side,  the  bill's  mandatory  90-day  alternative  dispute  resolution  (ADR)  step  for 
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discrimination  complaints  is  absolutely  essential.  You  may  not  realize  the  sheer 
volume  of  discrimination  complaints  handled  by  some  agencies  because  most 
are  informally  resolved,  and  without  some  similar  requirement  for  conciliation,  an 
amended  system  could  quickly  become  gridlocked  by  litigation. 

The  bill's  performance  management  provisions  are  also  long  overdue, 
and  at  the  very  least,  they  send  an  important  signal  to  employees  and  the  public. 
For  example,  as  a  general  matter,  it  is  about  time  that  longevity-based  within- 
grade  pay  increases  were  explicitly  linked  to  fully  successful  performance 
(indeed,  who  could  really  argue  otherwise)  --  one  should  be  treated  as  a 
consequence  of  the  other,  and  employees  who  do  not  meet  that  minimal 
standard  of  performance  have  more  than  adequate  means  of  seeking  redress  on 
that  issue  --  they  do  not  need  an  additional  right  to  appeal  the  denial  of  an 
increase  based  on  that  standard.  Similarly,  it  is  about  time  that  improvement 
periods  in  performance-based  actions  were  made  optional,  so  long  as  it  is  clear 
that  the  ultimate  evidentiary  standard  in  such  actions  remains  "substantial"  and 
not  the  more  difficult  "preponderance."  And  who  could  not  support  giving  even 
greater  weight  to  performance  in  reduction-in-force  (RIF)  proceedings? 

However,  I  remain  skeptical  of  the  "one  size  fits  all"  approach  to 
performance  management  which  characterizes  the  bill,  especially  with  respect  to 
performance  ratings  in  RIF.  Is  it  really  necessary  to  specify  the  minutia  of 
relative  rating  weights  in  statute?  Is  it  really  appropriate  for  Federal  law  to 
attempt  to  prescribe  individual  point  values  for  every  possible  performance 


59 


appraisal  permutation  potentially  encountered  by  the  Federal  government's  more 
than  1.5  million  employees?  Given  the  three-to-five  year  "half-life"  of  any 
performance  management  system,  this  seems  to  be  asking  for  trouble.  Without 
disturbing  other  mandatory  provisions  such  as  veterans  preference,  why  not 
establish  a  set  of  general  principles  -  for  example,  greater  retention  standing  for 
better  performance  -  and  give  agencies  the  freedom  to  tailor  the  details?  Given 
that  RIF  competitive  areas  (and  RIF  competition)  are  almost  exclusively  internal 
to  an  agency,  there  is  no  compelling  need  for  this  level  of  uniformity  across  all 
agencies.  Let  agencies  figure  out  how  best  to  implement  it,  subject  to  OPM 
approval  and  oversight  to  insure  compliance  -  in  principle!. 

In  this  regard,  I  hope  no  one  thinks  these  RIF  weights  are  a  permanent 
solution.  As  noted,  conventional  wisdom  suggests  that  performance 
management  systems  have  a  relatively  short  half-life  --  in  other  words,  it  takes 
just  a  few  years  for  everybody  to  figure  out  how  to  game  the  system,  and  then 
you  need  to  implement  a  new  one.  This  just  a  fact  of  life,  and  when  it  is  coupled 
with  the  phenomenon  of  ratings  inflation  (something  that  is  certainly  not  unique 
to  civil  service),  the  net  result  over  time  will  still  be  retention  based  on  seniority: 
high  ratings  for  almost  everybody  will  eventually  "wash  out"  and  leave  years  of 
service  once  more  as  the  primary  distinguishing  factor  in  RIF.  However,  every 
little  bit  helps;  I  especially  like  the  notion  of  adding  the  three  years  of  ratings 
point  values  instead  of  averaging  them;  this  may  mitigate  some  of  the  inflation 
effects,  at  least  at  the  margin.  However,  absent  retention  based  on  some  sort  of 
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forced-choice  ranking  system  (something  I  do  not  advocate)  or  peer  review  and 
retention  (something  that  is  impractical  for  large  numbers  of  employees),  this  will 
do  for  a  while.  It's  just  that  it  would  be  nice  if  it  took  something  less  than  an  act 
of  Congress  to  recalibrate  the  system  in  a  few  years,  after  employees  and 
managers  adjust  and  adapt  to  it. 

With  respect  to  the  bill's  "soft  landing"  provisions,  I  wholeheartedly 
support  the  signal  sent  by  codifying  the  requirement  to  establish  agency  priority 
placement  programs,  but  once  again  you  should  guard  against  too  much 
legislative  detail.  In  my  DoD  experience,  we  were  able  to  fine-tune  our  very 
successful  Priority  Placement  Program  (PPP)  to  suite  our  changing 
circumstances  -  and  to  do  it  quickly,  because  it  was  our  program.  Obviously,  it 
becomes  much  more  difficult  to  do  so  if  certain  requirements  are  imbedded  in 
law.  Secondly,  the  bill  seems  to  be  silent  with  regard  to  cross-agency  placement 
rights,  especially  within  a  commuting  area,  yet  this  is  likely  to  provide  the 
greatest  opportunity  for  successful  transition. 

I  know  that  in  revamping  its  regulatory  placement  program,  OPM 
considered  and  deliberately  declined  to  extend  mandatory  placement  rights 
across  agency  lines,  but  it  is  not  clear  whether  you  have  made  a  similar 
judgment.  Note  that  we  struggled  with  this  in  DoD  (between  our  components), 
and  while  it  is  beyond  the  scope  of  this  hearing,  I  would  refer  you  to  their 
experience  -  especially  in  offering  buy-outs  and  other  incentives  across 
organizational  boundaries  to  create  vacancies  for  surplus  employees  in  a 
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commuting  area.    I  would  also  refer  you  to  DoD's  experience  concerning  the  use 
of  outplacement  incentives  (or  employee  "dowries"). 

That  experience  may  be  especially  instructive  in  considering  a  matter  of 
potentially  greater  consequence:  the  level  of  qualifications  required  to  trigger  an 
employee's  mandatory  placement  right.  As  I  read  it,  the  bill  would  mandate 
placement  if  a  surplus  employee  is  minimally  qualified  for  a  vacant  position. 
While  this  is  a  common  practice  during  RIF  (within  a  competitive  area  and  level), 
it  is  problematic  in  post-RIF  priority  placement  situations.  In  DoD,  we  required 
that  placement  candidates  be  "well  qualified"  for  a  vacant  position,  this  in  an 
attempt  to  strike  a  balance  between  employee  assistance  and  performance. 
This  policy  necessitated  some  human  judgment  (and  some  bureaucracy  to 
administer,  although  automation  has  ameliorated  this),  but  it  was  worth  the 
trouble,  especially  in  terms  of  supervisory  acceptance  --  it's  not  easy  having  a 
new  employee  forced  on  your  organization,  and  there  should  be  no  question  that 
that  employee  will  be  able  to  do  the  job  well.  Again,  I  would  urge  you  to  talk  to 
the  experts  at  Defense  if  you  haven't  already. 

Mr.  Chairman,  that  concludes  my  preliminary  comments  and  observations 
on  the  bill.  Obviously,  it  contains  a  host  of  other  important  provisions,  and  my 
uncharacteristic  silence  with  respect  to  those  provisions  should  be  construed 
positively.  However,  I  must  close  by  repeating  the  concern  expressed  at  the 
outset:  the  bill  must  be  put  in  its  proper  strategic  context.  It  is  not  (I  hopel) 
intended  to  be  the  "be  all  and  end  all"  of  civil  service  reform  legislation.  It  is  an 
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important  first  step,  but  only  that  --  particularly  insofar  as  its  demonstration 
project  provisions  are  concerned.  It  does  not  yet  give  us  the  tools  to  craft  a 
Federal  civil  service  for  the  21st  century,  and  I  implore  you  to  signal  the  ongoing 
nature  of  that  challenge  to  all  concerned  (perhaps  by  indicating  that  you  would 
consider  authorizing  a  second,  even  broader  set  of  demonstrations  next  year, 
and  maybe  even  the  year  after  that).  Perception  is  all  too  often  reality,  and  if 
this  bill  is  perceived  as  a  quick  and  final  fix  for  Federal  human  resource 
management,  we  may  not  be  able  regain  the  energy  to  confront  its  much  more 
complex  and  problematic  reality  in  time. 

Mr.  Chairman,  I  thank  you  once  again  for  the  opportunity  to  offer  my 
thoughts  on  this  legislation.  I  would  be  pleased  to  respond  to  any  questions  you 
and  your  Subcommittee  may  have  at  this  time. 
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Mr.  Mica.  Thank  you  for  your  testimony. 

I  will  recognize  now  the  gentlelady  from  Maryland  for  questions. 

Mrs.  Morella. 

Mrs.  Morella.  Thanks,  Mr.  Chairman. 

I  want  to  thank  this  very  important  panel  for  their  testimony 
which  I  have  read  and  heard,  Mr.  Sanders. 

I  guess  there  is  one  question  for  all  of  you  and  that  is  I  know 
that  you  have  concerns  about  the  sections  that  would  increase  the 
weight  of  performance  ratings  in  RIF's  and  repeal,  actually  repeal, 
the  right  of  employees  to  appeal  within-grade  increases  to  the 
MSPB. 

I  wonder  what  tools  would  you  suggest  that  we  provide  to  Fed- 
eral managers  to  deal  with  poor  performers  and  to  reward  out- 
standing workers?  I  mean,  we  have  debated  this  and  just  wondered 
about  what  suggestions  that  you  may  have. 

Ms.  Olsen.  You  have  some  tools  that  you  are  offering  in  the  bill, 
the  alternative  dispute  resolution  and  that  type  of  thing  that  allow 
us  to  talk  one  on  one  with  employees  when  we  have  a  problem. 
Sometimes  it  is  a  communication  problem  and  this  will  allow  a 
process  that  managers  can  use  to  get  at  this  issue. 

I  do  not  know  if  any  of  my  other  colleagues  have  suggestions,  but 
I  know  that  this  is 

Mrs.  Morella.  Do  you  think  that  that  would  be  adequate? 

Ms.  OLSEN.  No;  not  entirely.  Not  in  and  of  itself.  One  of  the 
things  that  I  suggested  earlier  is  that  we  really  need  an  objective 
results-based  performance  appraisal  system.  It  is  a  very  highly 
subjective  system.  No  one  is  pleased  with  the  system  as  it  is  cur- 
rently constructed  and  perhaps  this  will  be  an  area  that  would  be 
ripe  for  demonstration  projects  such  as  the  ones  being  proposed. 

Mrs.  Morella.  What  do  you  think,  Mr.  Moyer? 

Mr.  Moyer.  This  is  not  an  area  that  necessarily  lends  itself  to 
solution  or  resolution  by  statutory  change  alone.  We  are  dealing 
with  the  most  basic  relations  between  human  beings  in  the  work- 
place that  involve  the  cultivation  of  effective  communication,  trust, 
and  collaborative  working  relationships.  Many  supervisors  have 
never  received  the  most  basic  training  in  the  supervisory  skills  in- 
volving communication  and  supervision. 

The  degree  to  which  downsizing  has  created  more  and  more  de- 
mands upon  supervisors  to  supervise  larger  numbers  of  employees 
and  to  become  more  additionally  involved  in  the  technical  demands 
of  their  area  has  placed  even  less  priority  and  time  and  attention 
for  effective  communication  that  can  help  to  yield  improved  per- 
formance. 

What  I  am  getting  to  is  that  some  of  the  tools  that  exist  within 
this  bill,  for  example,  dealing  with  the  PIP  period,  and  we  do  not 
necessarily  favor  the  elimination  wholesale  of  PIPs  but  the  statu- 
tory elimination  of  that  in  order  to  provide  greater  discretion  to 
agencies  to  come  up  with  shorter  or  equal  periods  if  they  so  desire 
we  believe  is  one  way  to  more  effectively  streamline  the  process  for 
performance  management  and  the  removal  of  poor  performers. 

Mrs.  Morella.  Interesting.  So  you  think  those  tools  as  well  as 
training,  making  sure  that  we  have  adequate  training  of  our  pro- 
fessionals and  supervisors.  Would  you  like  to  take  a  shot  at  that, 
Mr.  Sanders? 
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Mr.  Sanders.  Mrs.  Morella,  I  think  I  would  take  a  slightly  dif- 
ferent view.  I  do  not  really  have  a  lot  of  problem  with  the  principle, 
that  is,  that  retention  standing  should  be  improved  on  the  basis  of 
better  performance. 

I  do  not  know  if  we  are  ever  going  to  devise  a  system,  in  statute 
or  otherwise,  that  eliminates  human  judgment  in  performance  ap- 
praisal. My  own  experience  is  that  the  key  to  that  is  to  have  em- 
ployees and  managers  participate  in  the  development  of  those  sys- 
tems. If  they  have  some  ownership  in  them,  they  are  much  more 
likely  to  place  their  faith  in  them,  they  are  much  more  likely  to 
have  credibility  with  employees,  and  the  notion  of  tying  retention 
to  performance  will  be  much  less  threatening  to  them. 

So  I  think  the  flexibilities  provided  first  by  OPM  in  some  of  its 
regulatory  revisions,  and  even  more  so  in  some  of  the  demonstra- 
tion provisions  here  will  allow  employees  and  managers  to  design 
their  own  systems  and  my  own  view  is  we  should  assert  the  prin- 
ciple for  them,  that  is,  retention  is  improved  on  the  basis  of  better 
performance,  but  perhaps  avoid  some  of  the  detailed  minutia  that 
is  contained  in  this  bill.  I  am  not  sure  trying  to  establish  point  val- 
ues for  every  possible  permutation  is  the  way  to  go.  On  the  other 
hand,  I  would  not  at  all  compromise  on  the  bedrock  principle  that 
those  point  values  manifest. 

Mrs.  MORELLA.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Mica.  Thank  you. 

I  have  no  questions. 

This  panel  is  dismissed,  and  I  will  call  our  next  panel. 

Panel  3  is  Gary  Divine,  national  president,  National  Federation 
of  Federal  Employees;  Christopher  Donnellan,  National  Association 
of  Government  Employees;  Mark  Roth,  general  counsel,  American 
Federation  of  Government  Employees;  and  Robert  Tobias,  national 
president,  National  Treasury  Employees  Union. 

If  you  will  just  remain  standing,  since  we  are  an  investigations 
and  oversight  subcommittee,  and  raise  your  right  hand. 

[Witnesses  sworn.] 

Mr.  Mica.  The  witnesses  answered  in  the  affirmative,  and  I  wel- 
come the  panel.  And,  as  I  have  told  the  previous  witnesses,  if  you 
would  like  to  summarize  your  statement  and  have  the  entire  state- 
ment and  additional  comments  as  part  of  the  record,  they  will  be 
most  welcome.  We  would  like  to  hear  your  commentary  on  some  of 
the  suggested  legislative  proposals  before  us. 

We  will  first  welcome  Gary  Divine,  national  president  of  the  Na- 
tional Federation  of  Federal  Employees. 

Welcome,  and  you  are  recognized. 

STATEMENTS  OF  GARY  DIVINE,  NATIONAL  PRESIDENT,  NA- 
TIONAL FEDERATION  OF  FEDERAL  EMPLOYEES;  CHRIS- 
TOPHER DONNELLAN,  NATIONAL  ASSOCIATION  OF  GOVERN- 
MENT EMPLOYEES;  MARK  ROTH,  GENERAL  COUNSEL,  AMER- 
ICAN FEDERATION  OF  GOVERNMENT  EMPLOYEES;  AND 
ROBERT  TOBIAS,  NATIONAL  PRESIDENT,  NATIONAL  TREAS- 
URY EMPLOYEES  UNION 

Mr.  Divine.  Good  afternoon,  Mr.  Chairman  and  members  of  the 
subcommittee. 
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On  behalf  of  the  National  Federation  of  Federal  Employees,  I  am 
pleased  to  be  here  this  afternoon  to  offer  our  comments  on  the  Civil 
Service  Reform  Act  of  1996. 

At  the  outset,  NFFE  would  like  to  thank  the  committee  for  in- 
cluding the  soft  landing  provisions  in  the  legislation.  The  soft  land- 
ing provisions  certainly  will  be  welcomed  by  the  Federal  work 
force.  However,  NFFE  has  maintained  that  separate  incentives  are 
the  most  effective  humane  way  of  dealing  with  downsizing  the  Fed- 
eral work  force.  While  NFFE  recognizes  the  subcommittee  has  de- 
cided against  a  new  governmentwide  buyout  program,  we  do  urge 
the  subcommittee  to  speedily  approve  buyout  authority  for  those 
agencies  most  severely  impacted  by  cutbacks. 

Additionally,  NFFE  would  like  to  support  Representative 
Morella's  2  percent  solution  and  believes  that  the  adoption  would 
significantly  reduce  the  adverse  impact  of  downsizing  on  the  Fed- 
eral work  force. 

The  soft  landing  provisions  aside,  NFFE  has  several  major  con- 
cerns with  the  legislation.  With  your  permission,  I  will  highlight  a 
few  of  our  concerns. 

While  NFFE  supports  the  use  of  demonstration  projects  in  the 
Federal  Government,  we  believe  that  these  projects  should  be  lim- 
ited to  those  agencies  where  labor-management  partnership  agree- 
ments are  in  place  and  the  union  is  allowed  to  participate  as  a  full 
and  equal  partner.  NFFE  maintains  that  only  through  the  involve- 
ment of  the  employees  and  their  union  representatives  in  the  de- 
velopment of  demonstration  projects  shall  the  projects  succeed. 

Additionally,  we  are  concerned  about  the  potential  scope  of  the 
demonstration  projects  under  the  bill.  Although  the  bill  does  limit 
the  number  of  demonstration  projects  exceeding  5,000  employees, 
it  places  no  cap  on  the  total  number  of  employees  that  can  be 
under  the  demonstration  projects. 

We  fear  that  with  no  such  cap  the  size  of  demonstration  projects 
could  possibly  exceed  over  one-half  to  three-quarters  of  all  the  Fed- 
eral employees  could  find  themselves  on  these  projects. 

In  order  to  avoid  this,  NFFE  recommends  that  the  subcommittee 
limit  the  total  percentage  of  Federal  work  force  that  may  be  placed 
under  such  projects  to  10  percent.  By  doing  so,  the  subcommittee 
would  allow  the  demonstration  projects  to  go  forth  while  at  the 
same  time  preventing  the  implementation  of  an  untried  and  poten- 
tially damaging  plan  on  a  wide  spectrum  of  the  Federal  work  force. 

Additionally,  NFFE  is  concerned  about  the  provisions  that  would 
minimize  the  number  of  nonwaiverable  restrictions  on  the  dem- 
onstration projects.  We  contend  that  there  is  no  need  for  such  ac- 
tion. Indeed,  a  minimization  of  waiver  restrictions  will  only  lead  to 
instances  which  will  harm  employees,  reduce  morale  and  thereby 
decrease  the  effectiveness  of  the  demonstration  project. 

Likewise,  NFFE  has  several  concerns  on  the  appeals  portion  of 
the  act.  The  subcommittee  has  provided  NFFE  with  a  summary  of 
the  changes  that  it  proposes  for  the  Equal  Employment  Oppor- 
tunity appeals  process.  These  changes  would  virtually  eliminate 
the  employee's  rights  to  combat  discrimination  in  the  work  force. 
NFFE  is  adamantly  opposed  to  these  proposals. 

I  would  like  to  stress  that  there  is  a  much  better  solution  to  the 
problems  of  the  Federal  EEO  complaint  process  than  the  proposal 
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the  subcommittee  has  developed.  The  Federal  Employee  Fairness 
Act  would  streamline  the  Federal  EEO  process  in  a  manner  sought 
by  the  subcommittee  without  depriving  employees  of  important 
safeguards.  NFFE  strongly  supports  the  Federal  Employees  Fair- 
ness Act  and  strongly  recommends  that  the  subcommittee  adopt 
this  proposal. 

The  Federal  Government  has  long  been  committed  to  ensuring 
that  the  workplace  is  free  from  discrimination.  The  committee's 
proposal  signals  an  abandonment  of  that  historical  commitment. 
Obviously,  NFFE  will  have  more  specific  objections  on  this  portion 
of  the  bill  once  we  are  provided  the  actual  statutory  language. 

As  we  have  demonstrated  time  and  time  again  in  the  last  few 
years,  NFFE  is  committed  to  reforming  the  EEO  process,  a  process 
that  does  not  work  and  costs  too  much.  The  changes  you  have  pro- 
posed, however,  will  eliminate  the  EEO  enforcement  and  permit 
discrimination  to  flourish  in  the  Federal  work  force. 

An  additional  matter  I  would  like  to  address  to  the  subcommittee 
is  a  proposal  that  requires  that  binding  arbitration  be  deleted  from 
the  labor  relations  statute.  The  subcommittee  has  claimed  that  this 
proposal  will  increase  the  flexibility  of  union  and  managers  to  de- 
sign alternate  dispute  resolution  processes.  This  proposal  is  totally 
unnecessary  and  would  greatly  erode  employees'  abilities  to  enforce 
their  rights. 

The  current  statute  requires  only  binding  arbitration  in  one  spe- 
cific procedure,  the  negotiated  grievance  procedure.  Employees  and 
unions  are  free  to  negotiate  other  alternate  dispute  resolution  proc- 
esses if  they  desire  and  many  locals  have  ADR  procedures  already 
in  place.  Such  procedures  can  be  useful;  however,  an  employee 
should  not  be  required  to  give  up  their  right  to  have  a  neutral  third 
party  resolve  disputes  in  order  to  use  these  less  formal  procedures. 

Under  performance  management,  while  NFFE  understands  and 
supports  the  committee's  desire  to  reward  superior  performance, 
we  believe  that  the  proposal  to  attach  significantly  higher  years  of 
RIF  credit  to  performance  rating  has  several  flaws. 

First,  NFFE  asserts  that  the  current  rating  system  is  already  se- 
verely flawed  and  handicapped  by  a  lack  of  a  single  government- 
wide  objective  standard.  Performance  that  may  be  rated  fully  suc- 
cessful or  exceeds  fully  successful  in  one  office  may  be  only  rated 
fully  successful  in  another.  This  nonuniformity  renders  any  at- 
tempt to  implement  a  governmentwide  program  based  on  perform- 
ance ratings  inherently  unfair  and  inequitable.  This  reason  alone 
is  sufficient  to  reject  this  proposal. 

Second,  not  all  employees  are  assessed  underneath  the  five  level 
rating  system  which  is  the  foundation  of  your  proposal.  This  fact 
could  lead  to  situations  where  employees  assessed  under  one  sys- 
tem could  find  themselves  competing  with  employees  rated  under 
a  different  system.  This  would  lend  to  significant  disparities.  For 
example,  under  your  proposal,  an  employee  in  a  pass/fail  system 
who  receives  a  pass  rating  could  receive  no  more  than  7  years  of 
credit  for  RIF  purposes  while  an  employee  in  a  five-tier  system 
could  receive  10  years  credit  for  the  same  quality  of  work.  Clearly 
the  pass/fail  employee  is  at  a  severe  disadvantage  in  a  RIF  situa- 
tion under  your  proposal. 


67 

Finally,  NFFE  maintains  that  the  current  RIF  credit  values  for 
performance  values  would  lead  to  situations  where  performance  ap- 
praisals will  not  be  a  true  reflection  of  the  employee's  performance 
but  instead  a  statement  of  which  employee  management  wants  to 
retain  for  a  RIF.  In  effect,  this  proposal  could  lead  to  a  designer 
RIF,  a  situation  where  managers  through  selective  performance 
ratings  can  sidestep  current  objective  RIF  procedures  and  ensure 
that  his  or  her  favorite  employee  remains  employed  while  employ- 
ees who  are  less  favored,  such  as  whistleblowers  and  union  offi- 
cials, would  be  separated. 

NFFE  is  also  opposed  to  the  elimination  of  the  mandatory  re- 
quirements for  the  performance  improvement  plans.  NFFE  main- 
tains that  PIPs  are  a  very  useful  tool  in  work  force  development 
and  that  their  elimination  would  significantly  reduce  the  skill  lev- 
els of  the  work  force.  The  PIP  provides  both  managers  and  the  em- 
ployee the  opportunity  to  identify  those  areas  of  employee  perform- 
ance in  need  of  correction.  By  providing  employees  a  chance  to  cor- 
rect performance  problems,  the  PIP  serves  as  a  valuable  role  in  cre- 
ating a  more  effective  and  skilled  work  force. 

Another  area  of  concern  for  NFFE  is  the  elimination  of  the  em- 
ployee's ability  to  appeal  denial  of  a  within  grade  increase.  NFFE 
does  not  oppose  the  decision  to  eliminate  the  appeals  of  within 
grade  denials  because  we  understand  such  a  decision  may  be  ap- 
pealed underneath  the  negotiated  grievance  procedure.  However, 
we  strongly  oppose  any  attempt  to  eliminate  an  employee's  ability 
to  grieve  the  denial  of  a  within  grade  increase. 

In  conclusion,  Mr.  Chairman,  NFFE  has  significant  concerns 
with  the  provisions  of  the  Civil  Service  Reform  Act  of  1996.  If  these 
concerns  are  addressed  as  we  have  suggested,  NFFE  would  be  glad 
to  support  the  legislation. 

Once  again,  Mr.  Chairman,  I  thank  you  and  the  members  of  the 
committee  for  the  opportunity  to  appear  here  before  you  this  after- 
noon, and  I  would  be  happy  to  answer  any  questions  that  you  may 
have. 

Mr.  MlCA.  Thank  you  for  your  testimony. 

And  now  we  will  recognize  Christopher  Donnellan,  National  As- 
sociation of  Government  Employees. 

You  are  recognized. 

Mr.  Donnellan.  Mr.  Chairman,  Mrs.  Morella,  my  name  is  Chris- 
topher Donnellan  and  I  am  the  legislative  director  of  the  National 
Association  of  Government  Employees. 

The  National  Association  of  Government  Employees  is  an  affili- 
ate of  the  Service  Employees  International  Union,  the  third  largest 
union  in  the  AFL-CIO.  NAGE  represents  more  than  150,000  Fed- 
eral employees  in  various  agencies  from  civilians  in  the  Defense 
Department  to  employees  in  the  Veterans'  Affairs  Administration, 
the  Forest  Service,  and  the  Transportation  Department.  On  behalf 
of  our  membership,  NAGE  is  pleased  to  appear  before  this  sub- 
committee regarding  the  Omnibus  Civil  Service  Reform  Bill  of 
1996. 

NAGE  is  proud  of  its  members  working  on  behalf  of  the  Amer- 
ican people.  They  are  some  of  the  most  hard-working,  competent, 
and  loyal  workers  this  country  has.  NAGE  once  again  wishes  to 
state  its  belief  that  employees  should  be  retained  on  the  basis  of 
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the  adequacy  of  their  performance,  inadequate  performance  should 
be  corrected,  and  employees  should  be  separated  who  cannot  or  will 
not  improve  their  performance  to  meet  required  standards. 

Today,  we  are  here  to  discuss  legislation  that  would  greatly  af- 
fect these  workers  I  just  described.  The  Omnibus  Civil  Service  Re- 
form Bill  of  1996  includes  many  measures  relevant  to  the  Federal 
employee.  We  once  again  appreciate  the  opportunity  to  discuss 
these  proposals  individually. 

NAGE  has  serious  questions  on  title  I  of  the  legislation  that 
deals  with  demonstration  projects.  NAGE  could  support  legislation 
for  demonstration  projects  if  unions  were  given  the  right  to  bargain 
over  the  substance  of  the  working  conditions  involved  in  such 
projects.  However,  this  legislation  glosses  over  employee  desires  as 
represented  by  their  democratically  elected  union  officials. 

We  do  not  feel  that  bargaining  after  impact  is  in  any  way  sub- 
stantive to  good  labor-management  relations.  The  success  of  a  dem- 
onstration project  is  dependent  upon  early  support  from  all  partici- 
pants. The  agency  and  union  together  should  negotiate  and  develop 
a  plan  which  identifies  the  purpose,  methodology  and  duration  of 
the  plan. 

NAGE  believes  that  this  legislation  allows  agencies  to  unilater- 
ally plan  a  demonstration  project  and  consult  with  the  major  union 
involved  only  shortly  prior  to  implementation.  This  legislation  di- 
rectly contradicts  modern  concepts  of  labor-management  relations 
and  significantly  Executive  Order  12871  and  the  burgeoning  part- 
nerships in  the  Federal  Government. 

Another  example  of  unsupportable  legislation  is  the  provision  en- 
titling waiver  of  a  requirement  that  employees  represented  by  a 
labor  organization  not  accorded  exclusive  representative  rights  are 
prohibited  from  inclusion  in  the  demonstration  project.  The  ration- 
ale for  this  current  section  of  law  is  sound.  Conditions  and  issues 
are  different  in  each  locale  and  represented  by  distinct  and  dif- 
ferent unions.  The  deletion  of  this  provision  excludes  the  voice  of 
workers  affected  by  a  demonstration  project  for  no  justifiable  or  ar- 
ticulated reason. 

NAGE  was  founded  on  the  belief  that  Federal  employees  must  be 
provided  with  due  process  when  any  governmental  action  is  being 
taken  against  them,  including  Federal  employee  appeals  of  adverse 
actions  or  disciplinary  actions  in  both  conduct  and  performance 
cases. 

Regarding  title  II  of  this  legislation,  NAGE  is  concerned  about 
the  elimination  of  5  U.S.C.  section  7703,  which  would  eliminate  ju- 
dicial review  from  all  cases.  The  elimination  of  judicial  review, 
which  would  make  the  Merit  Systems  Protection  Board  the  final 
arbitrator,  would  be  egregious. 

NAGE  will  continue  to  support  measures  that  encourage  alter- 
native dispute  resolutions.  While  we  support  these  measures,  we 
believe  that  any  language  added  to  this  legislation  that  would  re- 
quire employees  to  submit  to  ADR  techniques  in  lieu  of  other  ad- 
ministrative or  judicial  remedies  would  waive  employees'  rights. 

NAGE  has  concerns  over  the  changes  in  streamlining  the  appeals 
process.  We  all  understand  that  there  is  some  overlap  in  the  sys- 
tem. We  also  believe  in  regards  to  a  discrimination  suit  there 
should  be   adequate   protections  for  that  individual.   Accordingly, 
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changes  in  the  appeal  system  should  be  discussed  by  all  relevant 
parties,  including  unions,  prior  to  the  introduction  of  future  legisla- 
tion. 

As  you  know,  Mr.  Chairman,  the  unions  have  fought  hard  to  pro- 
tect its  members  during  RIF's  and  that  is  why  we  have  serious  res- 
ervations concerning  section  301  of  title  III  of  this  bill.  Increasing 
the  amount  of  points  based  upon  a  subjective  performance  provides 
managers  with  an  opportunity  to  support  favoritism  over  seniority. 
The  idea  should  be  to  support  our  experienced  workers  and  not  to 
seek  alternatives  to  seniority  as  a  factor  in  RIF's. 

We  are  also  concerned  about  section  302,  streamlining  Federal 
dispute  resolution  process.  This  proposal  to  repeal  appeal  rights 
when  a  within-grade  increase  is  denied  forfeits  the  workers  to  im- 
prove his  or  her  performance. 

Regarding  the  reorganization  flexibility,  while  we  tend  to  agree 
with  these  two  provisions,  we  must  again  mention  the  need  for 
buyouts.  The  National  Association  of  Government  Employees  un- 
derstands a  consensus  has  been  reached  between  Congress  and  ad- 
ministration. The  Government  needs  to  be  downsized.  NAGE  will 
continue  to  lobby  for  the  effective  use  of  buyouts.  We  believe 
buyouts  are  essential  in  order  to  minimize  the  detrimental  impact 
of  job  loss  on  employees  and  their  families. 

NAGE  strongly  supports  the  idea  that  the  thrift  savings  plan 
needs  to  be  expanded.  The  Federal  employee  understands  the  enor- 
mous responsibility  to  his  or  her  retirement.  By  allowing  investors 
to  make  contributions  up  to  the  annual  cap  set  by  the  IRS  on  such 
investments,  currently  $9,500,  you  have  given  the  Federal  em- 
ployee more  opportunity  to  save. 

Another  provision  of  this  legislation  would  authorize  two  addi- 
tional TSP  funds,  one  tracking  small  U.S.  stocks  and  one  an  inter- 
national fund,  thereby  increasing  the  TSP  funds  to  five.  By  adding 
two  new  options  to  Federal  employees'  retirement  investment  port- 
folios, it  could  increase  their  investment  earnings  for  retirement 
and  it  would  allow  Federal  workers  to  take  a  more  active  role  in 
their  retirement. 

We  would  like  to  personally  thank  Representative  Morella  for 
her  efforts  on  behalf  of  Federal  employees. 

Mr.  Chairman,  I  would  like  to  thank  you  again  for  this  oppor- 
tunity to  testify.  While  NAGE  has  many  concerns  regarding  the 
Omnibus  Civil  Service  Reform  Bill  of  1996,  we  are  eager  to  work 
with  the  subcommittee  to  increase  Government  efficiency  and  en- 
hance dispute  resolutions. 

I  would  be  happy  to  answer  any  questions  that  you  may  have. 

Mr.  Mica.  Thank  you,  and  we  will  withhold  questions. 

I  apologize  to  Mr.  Tobias.  I  am  going  to  let  you  testify  next. 

I  should  let  the  national  president  testify  first  and  he  got  out  of 
line.  I  just  asked  staff  how  that  could  happen  and  I  found  out  al- 
phabetically you  are  disadvantaged. 

Mr.  TOBIAS.  That  is  merely  one  more  of  my  disadvantages,  Mr. 
Chairman. 

Mr.  MiCA.  Well,  I  will  recognize  you  now  and  certainly  attorneys 
and  general  counsels  rank  at  the  bottom  of  the  list. 

Mr.  Roth,  we  will  hear  from  you  last. 

Welcome  back,  Mr.  Tobias. 
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Mr.  Tobias.  Thank  you  very  much,  Mr.  Chairman. 

I  appreciate  the  opportunity  to  testify  on  the  Omnibus  Civil  Serv- 
ice Reform  Act  of  1996.  And,  frankly,  Mr.  Chairman,  there  is  much 
to  like  in  this  proposed  legislation  and  much  to  support  in  the  draft 
bill,  but,  Mr.  Chairman,  I  would  like  to  use  my  limited  time  to  dis- 
cuss those  areas  which  I  urge  you  and  the  committee  to  consider 
changing  in  the  proposed  bill. 

First,  NTEU  supports  the  creation  of  demonstration  projects. 
There  should  be  more  projects.  We  should  not  have  the  limitations 
that  are  contained  in  the  draft  bill.  We  should  have  more  experi- 
ments, more  attempted  innovation.  We  urge  allowing  more  of  these 
to  occur. 

But  these  experiments  must  occur  in  the  context  of  an  environ- 
ment that  allows  for  a  proper  evaluation  of  the  effort.  If,  as  the 
draft  bill  states,  an  agency  would  have  the  authority  to  waive  the 
provisions  in  title  V  concerning  classifications,  promotions,  and 
hours  of  work  and  the  other  many  waivers  that  could  occur  to  cre- 
ate a  demonstration  project  and  then  impose  that  project  on  a  work 
force  notwithstanding  the  existence  of  an  exclusive  representative 
and  existing  collective  bargaining  agreement,  the  whole  purpose  of 
demonstration  projects  will  be  defeated. 

Unilaterally  changed  conditions  of  employment  do  not  create  a 
scientific  atmosphere  conducive  to  the  evaluation  of  changed  cir- 
cumstances. Let  us  have  more  demonstration  projects  and  let  us 
have  them  in  the  context  of  a  supportive  environment  where  a  test 
can  be  truly  evaluated  and  applied  if  successful,  across  the  Govern- 
ment, or  dumped  if  it  is  unsuccessful.  But,  unilaterally  imposing 
the  terms  and  conditions  of  employment  will  not  create  a  testing 
atmosphere. 

Second,  commenting  on  the  title  in  the  bill  entitled  "Streamlining 
the  Appeals  Procedures"  is  somewhat  difficult  because  specific  stat- 
utory language  is  not  included.  Rather,  all  we  have  is  a  draft  sum- 
mary. But  it  does  appear  to  eliminate  de  novo  judicial  review  in 
district  court  for  discrimination  claims,  internal  agency  or  EEO  re- 
view processes,  and  makes  MSPB  the  exclusive  process  for  dis- 
crimination complaints. 

The  bill  would  not  create  rights  similar  to  private  sector  employ- 
ees. It  would  significantly  reduce  Federal  employee  rights. 

NTEU  urges  the  committee  to  consider  the  Federal  Employee 
Fairness  Act  to  solve  the  mixed  case  agency  appeals  and  prompt 
solution  of  discrimination  complaints  problems. 

Finally,  elimination  of  binding  arbitration  in  this  title  of  the  bill, 
as  suggested,  will  not  streamline  appeals  procedures.  It  will  re- 
introduce uncertainty  and  increase  court  challenges.  Both  manage- 
ment and  employees  need  binding  final  decisions,  not  continuing 
litigation  in  the  workplace  over  unresolved  problems. 

Third,  the  section  entitled  performance  management  enhance- 
ment is  also  an  area  of  great  concern.  The  bill  would  give  greater 
weight  to  performance  in  connection  with  RIF's.  That  idea  has 
great  credence  among  some  persons.  The  idea  is  to  keep  those  who 
are  performing  best  in  Government  jobs. 

Enacting  this  law,  however,  would  not  achieve  its  stated  goal  be- 
cause the  current  evaluation  system  in  the  Federal  Government 
cannot  do  the  job  of  differentiating  the  job  performance  of  Federal 
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employees.  Too  much  is  left  to  the  subjectivity  of  individual  man- 
agers. Too  much  depends  on  the  personality  of  the  supervisor  and 
how  that  person  fits  with  the  employees  supervised.  And  too  much 
is  left  to  the  arbitrariness  of  the  system  itself. 

For  example,  how  many  elements  and  how  many  standards,  how 
specific  are  the  standards  of  performance  which  may  vary  from  one 
work  group  to  another?  So  when  employees  are  compared  one 
against  the  other,  the  system  itself  does  not  allow  for  a  basis  of  fair 
and  accurate  comparison. 

The  current  system  cannot  do  the  job.  Do  not  increase  the  arbi- 
trariness of  the  performance  system  by  linking  it  more  closely  to 
the  RIF  system. 

Fourth,  the  soft  landings  portion  of  the  bill  contains  several  pro- 
visions beneficial  to  Federal  employees,  but  NTEU  strongly  and  un- 
equivocally opposes  the  statutory  language  to  reduce  the  Federal 
work  force.  It  is  on  its  way  to  a  12-percent  reduction  since  1992. 
At  2  million,  where  it  is  today,  or  just  under  2  million,  we  are  less 
than  the  2.2  million  Federal  work  force  in  1946  when  the  popu- 
lation was  140,  not  250  million,  as  it  is  today.  Arbitrary  reductions 
in  the  Federal  work  force  will  not  solve  what  ails  our  country. 

Finally,  I  would  like  to  urge  the  committee  to  incorporate  buyout 
incentives  into  its  legislation.  If  the  goal  is  reducing  the  work  force 
at  the  least  cost,  and  that  cost  not  only  includes  direct  RIF  costs 
but  also  costs  of  the  disruption  of  a  RIF  and  the  costs  of  having 
the  wrong  people  in  the  wrong  job,  incentives  are  by  far  cheaper. 

So,  Mr.  Chairman,  as  I  said,  there  is  much  to  support  in  the  bill 
and  my  testimony  is  clear  on  that.  These  remarks  are  to  point  out 
those  areas  where  I  hope  the  committee  will  consider  changing  the 
draft  legislation  to,  I  believe,  make  it  more  fair,  more  just,  and  ac- 
complish some  of  the  goals  articulated  in  the  background  material 
prepared  by  the  committee. 

Thank  you  very  much. 

Mr.  Mica.  Thank  you,  Mr.  Tobias. 

I  will  now  recognize  Mark  Roth,  general  counsel  of  the  American 
Federation  of  Government  Employees. 

You  are  recognized,  sir. 

Mr.  Roth.  Thank  you,  Mr.  Chairman  and  Mrs.  Morella.  AFGE 
appreciates  this  opportunity  to  provide  our  comments  on  the  var- 
ious proposals  being  considered.  Certainly  in  this  era  of  reinventing 
government  to  make  it  more  efficient  and  effective  and  truly  a  com- 
petitive customer  oriented  service  operation,  the  civil  service  sys- 
tem should  be  revisited. 

The  key  to  meaningful  reform,  however,  is  that  any  proposal 
have  the  basic  support  of  the  stakeholders:  the  employing  agencies, 
unions,  employees,  managers,  and  even  the  public.  I  am  sorry  to 
say  that  some  critical  provisions  of  the  bill  do  not  enjoy  this  sup- 
port. 

While  the  bill  contains  many  meritorious  provisions  which  we 
support  and  wholeheartedly  endorse,  particularly  in  titles  IV,  V, 
and  VI  of  the  omnibus  proposal,  it  also  contains  as  currently  draft- 
ed a  number  of  proposals  which  would  thwart  real  accountability, 
do  not  afford  equal  treatment  and  eliminate  rights  without  any 
supportable  justification. 
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Without  any  offense  meant  to  the  committee,  I  will  be  focusing 
my  oral  statement  on  the  provisions  we  find  most  objectionable. 

AFGE  is  most  concerned  about  certain  waiver  provisions  pertain- 
ing to  demonstration  projects;  increased  weight  of  performance  ap- 
praisals for  RIF  purposes;  the  elimination  of  various  appeal  rights; 
and  the  so-called  due  process  rights  of  managers.  We  also  have  se- 
rious concerns  about  the  proposed  reform  of  the  EEO  complaint 
process  without  the  requisite  funding. 

First,  I  want  to  applaud  the  chairman's  recognition  of  the  need 
to  expand  current  demonstration  project  authority.  AFGE  is  very 
proud  of  the  fact  that  we  have  been  involved  in  a  number  of  dem- 
onstration projects  and  each  has  been  vastly  different.  Some  have 
been  in  DOD,  others  have  been  in  VA.  We  have  always  learned 
that  the  key  to  the  success  of  such  projects  has  always  been,  as  Dr. 
Sanders  said,  employee  involvement. 

Mr.  Chairman,  as  written,  the  omnibus  civil  service  reform  meas- 
ure would  negate  that  involvement,  lessen  that  involvement.  Not 
only  do  the  provisions  permit  only  token  30  days  notice  to  affected 
employees  without  requiring  any  input  from  those  employees,  but 
the  draft  rewrite  of  5  U.S.C.  4703(f)  would  permit  agencies  to  abro- 
gate provisions  of  collective  bargaining  agreements  that  have  rolled 
over  or  been  entered  into  after  passage  of  the  act  and  establish 
demonstration  projects  covering  affected  employees  which  con- 
travene the  very  agreements  that  were  just  negotiated. 

When  employees  are  involved,  we  must  tell  you  that  the  security 
of  their  bargaining  contracts  must  be  in  place  and  allow  them  the 
security  of  buying  into  the  project.  This  security  and  involvement 
are  essential  to  assure  a  project's  success.  The  employees  become 
stakeholders  and  they  are  then  committed  to  the  project's  success. 
There  is  simply  no  rational  explanation  for  changing  4703(f).  It  is 
unacceptable  and,  Mr.  Chairman,  we  urge  that  the  current  provi- 
sion be  retained.  It  has  never  been  a  problem. 

AFGE  also  has  concerns  with  other  parts  of  title  I  of  the  bill,  as 
my  statement  details,  but  of  most  serious  concern  is  the  fact  that 
demonstration  projects  would  not  be  required  to  adhere  to  statu- 
torily mandated  rights  and  remedies  of  employees  or  applicants  for 
employment.  For  example,  in  this  bill  you  are  allowing  agencies  to 
waive  whistleblowing  protections  at  the  same  time  that  elsewhere 
in  the  bill  you  are  insulating  managers  who  take  egregious  reprisal 
actions.  This  is  simply  not  conscionable.  We  can  only  assume  that 
this  was  an  unintended  consequence. 

Therefore,  we  recommend  that  the  current  non-waivable  provi- 
sions be  left  unchanged  by  your  bill  and  with  respect  to  4703  (c) 
and  (f),  if  it  is  not  broke,  please,  let  us  not  have  Congress  fix  it. 

Our  second  major  area  of  concern  is  with  some  of  the  title  III 
provisions,  performance  management  enhancement.  As  virtually 
everyone  has  said  today,  increasing  the  weight  given  to  perform- 
ance appraisals  for  retention  purposes  in  a  RIF  places  undue  reli- 
ance on  a  system  which  has  been  documented  for  over  a  quarter 
of  a  century  and  has  been  found  to  be  sorely  lacking,  inaccurate, 
too  subjective  and  subject  to  favoritism  and  incompetent  or  lazy 
managers. 

We  all  know  that  we  are  in  an  era  of  dramatic  downsizing.  Cer- 
tainly the  committee's  soft  landings  provisions  recognize  this,  and 
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we  applaud  them.  Yet  the  committee's  proposal  would  take  an  ad- 
mittedly fundamentally  flawed  performance  appraisal  system  and 
then  increase  the  stake  on  it,  and  use  it  as  a  basis  for  adding  addi- 
tional service  credit  for  RIF  purposes. 

In  addition,  you  would  be  moving  it  from  a  flexible  OPM  regula- 
tion to  a  law  that  we  cannot  realistically  be  expected  to  have 
changed  in  the  near  future.  No  one  disagrees  that  the  best  per- 
formers should  be  retained  and  all  agree  that  anyone  who  does  not 
perform  the  duties  of  a  position  should  be  dismissed.  I  think  that 
is  why  many  agencies  have  moved  to  a  two-tiered  evaluation  sys- 
tem. Either  you  perform  your  job  satisfactorily  or  you  do  not.  And 
if  you  do  not,  after  notice  and  a  reasonable  opportunity  to  improve, 
if  you  still  do  not,  you  should  be  removed.  But  this  bill  would  result 
in  a  fixed  statutory  system  in  which  employees  under  a  two-tiered 
system  who  were  truly  outstanding  performers  in  a  pass/fail  sys- 
tem will  always  fare  far  less  well  than  just  slightly  above  average 
performers  under  another  system.  This  makes  no  sense. 

Mr.  Chairman,  why  not  simply  make  the  design  of  a  performance 
appraisal  system  a  necessary  ingredient  of  demonstration  projects? 
Systems  could  then  be  tried  and  validated  rather  than  punishing 
employees  now  in  the  hope  of  forcing  agencies  some  time  down  the 
road  to  design  good  systems.  The  point  here  is  that  the  executives, 
the  managers  and  the  employees  all  know  that  the  current  system 
is  flawed  and  you  should  not  put  greater  credence  to  it. 

Our  third  major  concern  is  that  the  current  statutory  provision 
which  gives  arbitrators  the  authority  to  order  an  agency  to  initiate 
a  disciplinary  investigation  against  managers  who  have  been  found 
to  be  the  cause  of  illegal  reprisal  actions  is  now  being  removed  by 
this  Congress  or  proposed  for  removal. 

Those  who  object  to  the  provision  have  yet  to  cite  a  single  exam- 
ple of  where  a  manager's  rights  have  been  affected.  The  courts 
have  upheld  the  provision,  the  Department  of  Justice  has  upheld 
it  and  this  committee's  proposed  revision  sends  exactly  the  wrong 
signal  at  exactly  the  wrong  time  to  the  American  public  which  is 
raising  a  hue  and  cry  for  more  Federal  employee  accountability. 

It  would  in  effect  give  high  level  lawbreakers  a  free  ride.  It  tells 
managers  that  under  this  Congress,  whistleblower  retaliation  can 
now  be  undertaken  with  impunity.  How  can  you  square  the  public's 
clear  sentiment  with  elimination  of  this  provision?  It  simply  is  not 
possible. 

Mr.  Chairman,  our  statement  goes  into  greater  detail  about  what 
we  like  and  what  we  do  not  like. 

On  the  EEO  area,  I  would  say  that  we  simply  do  not  see  how 
you  can  get  there  without  moving  the  funding  and  I  think  the  tran- 
sition and  the  funding  problems  are  clearly  in  need  of  study.  You 
cannot  just  impose  it  on  the  EEOC  and  leave  the  agencies  that 
have  been  doing  the  function  with  all  of  the  bucks. 

We  have  previously  given  statements  on  streamlining  and  how  to 
best  accomplish  this.  I  would  refer  you  back  to  those  statements. 
Some  of  the  provisions  in  title  II  of  your  bill  are  fine,  but  then 
again,  we  have  pointed  out  problems. 

Thank  you.  If  there  are  any  questions? 

Mr.  MlCA.  I  thank  you  for  your  testimony  and  thank  each  of  our 
witnesses. 
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I  will  turn  to  Mrs.  Morella  for  questions  at  this  time. 

Mrs.  Morella.  Thank  you,  Mr.  Chairman. 

And,  again,  I  thank  our  witnesses,  too,  for  the  kind  of  sub- 
stantive responses  that  we  were  looking  for  with  regard  to  this  leg- 
islation. 

I  want  to  thank  you,  Mr.  Divine,  for  mentioning  the  2  percent 
solution.  I  still  think  it  makes  a  great  deal  of  sense  and  I  think  it 
would  move  us  forward  significantly  in  terms  of  downsizing  and 
people  would  be  able  to  handle  it.  I  also  wish  it  had  been  included 
in  the  bill,  but  I  am  pleased  that  some  soft  landing  proposals  are 
included. 

I  want  to  thank  you,  Mr.  Tobias,  for  mentioning  the  legislation 
that  I  introduced.  It  is  included  to  extend  additional  optional  life 
insurance  for  Federal  retirees.  This  legislation  will  be  modified  due 
to  concerns  that  were  raised  by  OPM  and  it  will  instead  provide 
all  retirees  with  the  option  to  buy  additional  optional  life  insurance 
if  they  pay  the  full  cost,  which  should  be,  I  think,  probably  very 
helpful. 

But  for  all  of  you,  again,  I  thank  you.  I  know  that  you  oppose 
the  increased  RIF  credit  for  performance  ratings  and  eliminating 
the  mandatory  PIP,  but  I  ask  you,  what  suggestions  do  you  have 
to  deal  with  poor  performers  and  reward  outstanding  performers, 
particularly  during  the  RIF  process?  It  is  a  very  difficult  situation 
and  I  kind  of  know  where  you  are  coming  from,  but  I  do  not  really 
know  what  the  answer  is  that  would  be  satisfactory. 

We  could  start  any  way,  if  you  want  to 

Mr.  Tobias.  Well,  I  think  that  in  1979,  Congress  believed  that 
it  had  the  silver  bullet  to  fixing  performance  evaluations  and  it  en- 
acted this  system  with  which  we  are  saddled  today,  the  elements 
and  standards  provision.  And  it  has  not  worked.  It  was  not  the  sil- 
ver bullet.  It  was  touted  to  be  the  silver  bullet.  It  was  not.  But 
what  I  see  occurring,  particularly  in  conjunction  with  the  Govern- 
ment Performance  and  Results  Act,  is  more,  first  of  all,  agency  con- 
sideration of  what  the  results  ought  to  be,  measuring  their  results. 

Once  agencies  get  clear  what  it  is  they  are  supposed  to  be  pro- 
ducing, it  is  much  easier  to  align  employees'  behavior  and  perform- 
ance consistent  with  those  results. 

Now,  as  the  agencies  move  to  comply  with  the  Government  Per- 
formance and  Results  Act,  the  evaluation  systems,  I  believe,  will 
fall  into  place  over  time  and  that  is  why  I  believe  we  ought  to  have 
demonstration  projects,  more  demonstration  projects,  to  allow  for 
experimentation  to  allow  for  different  approaches  for  this  align- 
ment to  occur. 

Now,  that  would  make  sense.  I  think  that  we  are  finally,  I  hope, 
out  of  the  business  of  legislating  a  performance  system  for  2  mil- 
lion or  less  Federal  employees.  It  has  never  worked.  It  did  not  work 
when  OPM  issued  regulations  that  were  across  the  Government 
and  I  do  not  think  we  can  initiate  performance  fixing  evaluation 
systems  legislatively.  We  have  to  encourage  demonstration  projects, 
monitor  the  results.  I  think  that  is  the  solution  to  the  problem. 

Mr.  ROTH.  As  I  said  in  my  statement,  I  think  that  we  are  spend- 
ing a  lot  of  time  trying  to  distinguish  between  people  where  there 
may  not  be  distinctions.  If  the  problem  is  the  poor  performer  and 
you  have  a  system  that  states  and  documents  that  you  are  either 
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performing  acceptably  or  not  and  you  are  not,  then  you  do  not  have 
all  of  the  weight  of  all  the  am  I  in  the  third  level  of  performance 
moving  into  the  fourth,  or  am  I  in  the  fourth  to  the  fifth?  You 
know,  you  really  cut  a  lot  of  the  nonsense  out. 

You  set  what  is  the  basic  minimal  level  of  performance  and  if  you 
are  not  there,  you  focus  the  resources  on  a  short  period  of  improve- 
ment. Because  let's  face  it,  the  average  Federal  employee  is  44 
years  old,  I  think  has  16  or  17  years  experience.  Somehow  that 
poor  performer  or  alleged  poor  performer  has  been  in  the  system 
an  incredibly  long  time  and  why,  I  do  not  know. 

I  would  say  it  goes  back  to  Mr.  Moyer's  comment  that  a  lot  of 
managers  are  not  very  well  trained,  they  do  not  want  to  take  the 
action.  No  matter  how  far  down  you  dummy  a  system,  you  can 
make  it  dumber  and  dumber,  but  if  people  are  not  going  to  do  their 
basic  functions  as  a  manager,  you  are  never  going  to  make  it  dumb 
enough.  And  I  do  not  think  that  should  be  your  intent  anyway,  but 
I  think  you  should  have  a  pass/fail,  have  a  very  clearly  distinguish- 
able element.  And  if  they  do  not  make  it,  they  are  gone.  They  are 
gone. 

Mr.  DONNELLAN.  I  would  like  to  agree  with  the  last  two  gentle- 
men's comments.  As  I  said  in  my  testimony,  we  are  committed  to 
working  to  root  out  bad  performance  and  if  given  an  opportunity 
to  respond,  if  they  are  not,  then  they  should  be  separated  for  those 
people  who  cannot  improve  their  performance  or  meet  the  stand- 
ards. 

Mrs.  Morella.  You  know,  it  is  interesting,  sometimes  you  hear 
from  the  employees  themselves  who  say  that  they  would  like  to 
have  that  kind  of  weighted  performance  evaluation. 

Mr.  Divine. 

Mr.  Divine.  I  guess  speaking  from  a  little  different  perspective, 
because  I  have  been  a  Federal  employee  for  the  last  30  years,  I 
have  also  been  a  union  official  for  the  last  20  years,  and  while  I 
have  in  those  years  seen  poor  performers,  they  are  by  far  a  very, 
very  small  portion  of  the  work  force. 

Most  of  the  Federal  employees  that  I  have  known,  and  I  have 
run  across  a  lot  of  them  in  the  last  30  years,  are  very  dedicated, 
highly  qualified  people  who  want  to  come  to  work  and  do  a  good 
job. 

Generally,  when  they  do  not  do  a  good  job  it  is  because  either 
one,  they  lack  the  proper  tools  to  do  it  or  the  proper  instructions. 
The  biggest  problem  you  have  in  the  performance  system  today, 
whether  it  is  a  one-tier,  two-tier  or  five-tier  system,  is  the  lack  of 
communication.  Supervisors  are  afraid  to  go  to  the  employee  and 
tell  them  bad  news  and  employees  have  an  inherent  fear  to  go  to 
that  supervisor  and  discuss  performance  problems. 

Ninety  percent  of  the  problems  you  have  in  performance  is  com- 
munications. I  know.  I  have  been  there  for  30  years.  I  have  seen 
it.  And  you  do  not  have  the  amount  of  time  that  Congress  has 
spent  dealing  with  poor  performers,  I  have  not  seen  those  poor  per- 
formers out  there.  We  start  looking  at  the  productivity  of  the  Fed- 
eral work  force.  As  productivity  today,  it  has  gotten  smaller.  I  chal- 
lenge you  to  point  those  poor  performers  out  to  where  they  are  ac- 
tually having  a  significant  adverse  impact  on  this  Government. 

Mrs.  Morella.  I  realize  where  you  are  coming  from. 
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I  want  to  thank  all  of  you  very  much. 

Thank  you  very  much,  Mr.  Chairman.  I  yield  back. 

Mr.  Mica.  I  thank  the  gentlelady  and  recognize  the  gentleman 
from  Virginia,  Mr.  Moran. 

Mr.  MORAN.  Thank  you,  Mr.  Chairman. 

I  was  interested  in  a  statistic  I  saw  today  that  78  percent,  almost 
80  percent  of  managers  said  that  they  had  people  who  were  poor 
performers  working  for  them  but  only  18  percent  said  that  they  ac- 
tually ever  did  anything  about  the  poor  performers,  took  action. 

We  may  focus  undue  attention  upon  poor  performers,  but  I  think 
there  needs  to  be  some  way  for  managers  to  reward  the  best  per- 
formers, to  provide  incentives  and  to  move  people  that  are  not  per- 
forming that  may  perform  better  in  another  environment,  with  dif- 
ferent chores,  under  a  different  manager. 

I  was  struck  today,  there  was  a  television  station  that  was  doing 
some  interviewing  and  they  brought  up  a  couple  of  examples  that 
are  hard  to  address.  One  was  this  guy  that  has  been  not  working 
for  EPA  for  the  last  5  years  and  he  spends  20  or  30  hours  a  week 
as  an  expert  witness  on,  I  guess,  the  quality,  indoor  air  quality, 
gets  $300  an  hour  in  addition  to  his  Federal  salary,  but  for  5  years 
he  has  not  worked  because  he  says  that  the  building  in  which  he 
was  working  had  insufficient  indoor  air  quality.  Or  not  insufficient, 
it  was  harmful  to  him. 

And  they  offered  five  other  buildings,  five  different  buildings  that 
he  could  work  in;  none  of  them  were  satisfactory.  And  so  he  is 
home  making  $300  an  hour  and  he  is  probably  a  pretty  happy  guy. 
He  is  not  complaining  about  the  situation.  But  we  need  to,  even  if 
it  is  an  isolated  example,  which  it  is,  it  is  not  acceptable  because 
that  damages  the  credibility  of  the  entire  work  force,  that  some- 
thing like  that  situation  can  exist. 

Another  example  that  I  was  asked  about,  and  I  suspect  John  was 
asked  the  same  thing  today,  these  anecdotes, 

Mr.  Mica.  The  styrofoam  man? 

Mr.  MORAN.  Yes.  The  styrofoam  cup  guy  that  for  the  last,  what, 
3  years,  every  day  he  gets  a  cup  of  coffee  because  he  does  not  have 
any  other  tasks  to  perform.  He  has  been  put  in  an  office  without 
a  phone,  without  a  computer,  without  anything  to  do,  without  a 
task  to  perform. 

And  so  each  day  he  puts  together  these  styrofoam  cups  and 
makes  arcs  around  his  door  and  he  is  working  on  the  second  or 
third  arc  now  but  I  imagine  after  2  or  3  years  you  can  accumulate 
a  lot  of  styrofoam  cups.  He  has  done  nothing,  earns  $110,000  a 
year  because  he  does  not  get  along  with  his  boss  and  so  his  boss 
assigned  him  there. 

Now,  that  may  not  amount  to  a  lot  in  the  scheme  of  things  and 
they  may  be  very  isolated  examples,  but  it  is  not  surprising  when 
a  television  station  decides  to  do  a  series  on  the  Federal  work  force 
that  it  is  those  two  guys  that  are  going  to  be  highlighted.  They 
make  news. 

Now,  one  would  question  whether  they  are  even  symptomatic  of 
a  larger  problem,  that  may  be  a  gross  aberration,  but  the  reality 
is  that  they  exist,  they  are  real,  it  happened.  We  have  a  system 
that  allows  it  to  happen,  maybe  they  are  getting  up  and  leaving 
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now.  No,  I  guess  those  probably  do  not  look  like  that  kind  of  peo- 
ple. 

But,  you  know,  when  we  talk  about  poor  performance,  this  was 
not  an  example  of  poor  performance,  but  it  is  an  example  of  a  situ- 
ation where  managers  do  not  feel  as  though  they  can  act  within  the 
constraints  of  the  civil  service  system. 

As  far  as  I  am  concerned,  in  both  cases,  and  they  probably  are 
both  constituents,  they  should  have  been  fired.  I  do  not  know 
whether  they  are  doing  a  good  job,  they  may  very  well  be  doing  a 
good  job.  The  manager  may  be  at  fault.  But  the  manager  is  respon- 
sible for  the  use  of  Federal  taxpayers'  money  and  getting  a  job 
done. 

We  can  hold  the  manager  accountable  for  getting  the  job  done 
and  if  they  do  not,  then  they  did  not  use  the  best  mix  of  people 
and  they  need  to  go  out  and  get  other  people,  whether  they  get 
along  with  them  or  not.  The  point  is  that  they  need  to  get  the  job 
done  and  that  is  what  they  need  to  be  held  accountable  for. 

These  two  people,  I  am  sorry,  if  he  has  been  given  four  other 
buildings  with  different  air  quality,  then  decide  upon  one  of  them 
and  get  to  work  or  leave.  And  the  same  thing  with  the  guy  with 
the  Public  Health  Service. 

Now,  that  is  my  opinion.  You  may  have  different  opinions,  but 
I  would  like  to  elicit  some  comment  here. 

How  would  you  have  handled  this  question? 

Mr.  Roth,  go  ahead. 

Mr.  Roth.  Mr.  Congressman,  I  am  your  constituent  so  I  would 
be  happy  to  explain  that,  actually.  As  far  as  styrofoam  man,  your 
bill  makes  the  situation  worse  because  there  is  now  nothing  he  can 
do  to  his  manager  under  your  bill  that  would  get  him  back  to  work. 

I  saw  that  television  report,  too.  The  man  wants  to  go  to  work. 
I  think  everyone  knows,  for  high-level  managers,  when  there  is 
some  sort  of  dispute,  if  he  wants  to  get  fired  real  quick,  he  should 
become  a  union  official,  there  is  no  problem.  But  when  you  have 
a  high-level  management  official  and  there  is  a  dispute  at  high  lev- 
els of  management,  you  are  absolutely  correct. 

There  is  a  turkey  farm  in  every  agency,  this  "turkey  farm", 
where  they  put  these  people  out  to  make  their  styrofoam  cups  and 
other  things.  Your  bill  does  nothing  to  that. 

Mr.  MORAN.  Well,  how  would  we  address  styrofoam  man? 

Mr.  Tobias.  Well,  I  suggest  that  the  focus  of  attention  is  often 
on  the  people  you  describe,  styrofoam  man  or  whoever  else.  They, 
I  suggest  to  you,  are  a  symptom  of  poor  performance.  The  poor  per- 
formance, the  real  poor  performance,  is  the  manager  who  does  not 
deal  with  that  problem. 

The  tools  are  available.  There  is  no  dispute  that  the  tools  are 
available.  There  is  no  dispute  that  the  process  that  we  have  in 
place  now,  it  is  easier  to  fire  a  Federal  employee  than  in  almost 
every  single  State.  There  is  no  question  about  that.  So  the  poor 
performance  is  not  those  people  who  are  sitting  in  a  room  without 
work,  it  is  in  the  performance  of  the  manager  who  does  not  do  his 
or  her  job.  That  is  where  the  focus  of  attention  is. 

And  I  think  that  we  miss  the  point  by  spending  all  of  this  time 
and  all  of  this  effort  on  changing  a  process  which  is  easy  to  use  if 
it  is  used. 
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Mr.  Moran.  Well,  that  is  interesting.  1  do  think  there  is  some 
culpability  on  indoor  air  quality  man  and  styrofoam  man  in  that 
they  did  not  have  enough  pride  just  to  leave  and  do  something  pro- 
ductive with  their  skills  and  their  lives.  But  I  agree  with  you,  it 
is  the  manager  that  is  at  fault.  And  so  you  would  agree  they  should 
have  been  fired. 

Mr.  Tobias.  The  facts  on — I  agree  that  in  this  Government  there 
are  people  who  do  not  perform  and  who  ought  to  be  fired.  And  I 
also  believe  that  the  processes  that  are  currently  in  place  make  it 
very  easy  to  fire  someone. 

And  I  think  that  if  you  look  at  the  record  in  the  Merit  Systems 
Protection  Board  of  those  who  appeal  their  actions,  what  you  see 
is  about  an  82  or  83  percent  sustained  rate  of  those  who  appeal 
and  only  a  small  portion  appeal.  So  it  can  be  done  when  a  manager 
makes  the  decision  to  do  it,  it  works,  people  are  eliminated.  So  we 
have  all  of  this  focus  of  attention  on  the  wrong  people,  in  my  view. 

Mr.  Moran.  Well,  I  do  not  disagree.  As  Chairman  Mica  said,  we 
are  trying  to  get  some  direction  here.  I  want  to  know  what  could 
we  do  that  would  make  the  situation  better? 

Mr.  Roth,  you  say  this  bill  exacerbates  this  situation. 

Mr.  Roth.  Yes,  because  you  are  saying,  well,  we  are  going  to  add 
so-called  due  process  rights  to  managers  who  are  found  in  an  arbi- 
tration case  to  be  responsible  and  who  now  under  the  1993  Special 
Counsel  Reauthorization  Act,  that  arbitrator  has  the  right  to  direct 
the  agency  to  order  a  disciplinary  investigation  of  that  supervisor. 
So  I  do  not  know  if  someone  who  makes  $110,000  for  the  Federal 
Government  could  possibly  be  in  one  of  our  bargaining  units,  but 
if  they  were 

Mr.  Tobias.  Not  in  mine. 

Mr.  Roth.  Not  in  ours,  I  mean,  I  would  like  to  find  out  who 
styrofoam  man  is.  Our  people  have  the  right  under  current  law  to 
go  to  arbitration  and  say,  listen,  they  took  away  all  my  duties  be- 
cause I  am  a  whistleblower  and  the  arbitrator  can  make  a  finding 
that  you  are  absolutely  right. 

This  man,  you  took  away  all  his  duties,  I  am  going  to  order  the 
agency  to  initiate  a  disciplinary  process  against  styrofoam  man's 
supervisor  who  did  this.  And  then  that  person,  who  is  the  person 
who  should  be  gone,  if  that  is  how  they  manage  the  Federal  Gov- 
ernment and  my  taxpayer  moneys,  I  want  them  gone.  And  that 
would  be  a  simple  matter.  That  would  take  60  days  at  the  most. 
But  under  your  bill,  that  is  gone.  That  remedy  is  gone. 

Mr.  Moran.  Well,  this  bill  is  not  set  in  concrete.  This  is  an  evolv- 
ing document. 

Any  other  comments  on  this?  Do  you  guys  want  to  jump  in  here? 

Mr.  Roth.  Well,  you  know,  the  other  thing  is,  Mr.  Moran,  if  the 
manager,  styrofoam  man's  manager,  even  brought  the  action,  I 
think  the  statistics  are  that  80  percent  of  the  people  do  not  appeal, 
so  he  might  even  have — it  is  better  than  even  flipping  a  coin  as  far 
as  whether  styrofoam  man  would  appeal.  It  is  80  percent  of  the 
cases  just  go,  the  person  is  gone,  they  do  not  even  fight  them.  That 
is  a  pretty  good  rate. 

Mr.  Moran.  OK.  I  have  your  testimony.  I  had  to  go  out  to  a 
meeting  that  had  been  set  up  a  long  time  ago,  so  I  missed  your  tes- 
timony. I  have  a  suspicion  some  of  the  points  that  you  might  have 
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emphasized,  though,  but  I  do  not  want  you  to  have  to  repeat  your- 
selves. 

I  am  OK,  Mr.  Chairman,  if  you  need  to  go  on  to  the  next  man. 

Mr.  Mica.  I  do  not  have  any  questions.  As  I  said,  I  came  to  listen 
today. 

This  is  the  part  in  the  ceremony  where  the  minister  or  the  pre- 
siding official  says  speak  now  or  forever  hold  your  peace. 

Do  you  have  any  additional  comments,  Mr.  Divine? 

Mr.  Divine.  No,  thank  you,  Mr.  Chairman. 

Mr.  Mica.  Recommendations,  Mr.  Donnellan? 

Mr.  Donnellan.  No,  thank  you,  Mr.  Chairman. 

Mr.  Mica.  Mr.  Tobias? 

Mr.  Tobias.  We  will  let  the  record  stand.  Thank  you  very  much. 

Mr.  Mica.  And,  Mr.  Roth? 

Mr.  Roth.  Just  those  opening  remarks  about  general  counsels.  I 
feel  if  they  are  in  the  Congressional  Record — [laughter.] 

Mr.  Mica.  They  are  permanently  emblazoned,  along  with  the 
comments  of  the  previous  witness  that  talked  about  the  difficulty 
of  making  changes  in  the  Federal  Government. 

Mr.  Roth.  I  know  my  national  president  will  enjoy  reading  them. 

Mr.  Mica.  And  tell  him  I  look  forward  also  to  your  proposed 
amendment  to  deal  with  the  turkey  farm  situation. 

There  being  no  further  business  to  come  before  the  subcommittee 
this  afternoon,  this  meeting  is  adjourned. 

[Whereupon,  at  3:30  p.m.,  the  subcommittee  was  adjourned.] 

[Additional  information  submitted  for  the  hearing  record  follows:] 
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American  Foreign  Service 
Association 

Association  of  Government 
Accountants 

American  Librarians 
Association 

American  Society  for  Public 
Administration 

American  Society  of  Civil 
Engineers 

Blacks  in  Government 

The  Bureaucrat,  Inc 

Classification  &  Compensation 
Society 

Council  of  Former  Federal 
Executives 

Executive  Women  in 
Government 

Federal  Bar  Association 

Federal  Executives  Institute 
Alumni  Association 

Federal  Investigators 
Association 

Federal  Managers  Association 

Federal  Physicians  Association 

Federally  Employed  Women 

Federation  of  Government 
Information  Processing 
Councils 

International  Personnel 
Management  Association 

National  Association  of 
Assistant  U  S.  Attorneys 

National  Association  of  Federal 
Veterinarians 

National  Association  of 

Government  Communicators 

National  Association  of 

Hispanic  Federal  Executives 

National  Council  of  Social 
Security  Management 
Associations 

Naval  Civilian  Managers 

Association 

Network  of  Federal 
Management  Advisors 

( Organization  ol  Professional 
I  mployees  of  the  U.S.D.A 

Professional  Managers 
iation 

Scnioi  i  xecutives  Association 

Senioi  I  orcign  Service 
iation 


Coalition  for  Effective  Change 

8621  Silver  Oak  Ct.  •  Springfield,  VA  •  22153 
Tel:  (800)  403-3374  •  Fax:  (703)  455-8282 

July  24,  1996 

The  Honorable  John  Mica 

Chairman,  Subcommittee  on  the  Civil 

Service 
Committee  on  Government  Reform  and  Oversight 
B-371C  Rayburn  House  Office  Building 
United  States  House  of  Representatives 
Washington,  D.C.   20515 


Dear  Mr.  Chairman: 

The  Coalition  for  Effective  Change,  29  federal 
managerial,  executive  and  professional  associations, 
has  been  following  with  interest  H.R.  3841  -  the 
Omnibus  Civil  Service  Reform  Act  of  1996.   We  thank  the 
Committee  for  holding  hearings  on  the  bill  and  for 
their  efforts  in  support  of  federal  employees. 

The  Coalition  strongly  supports  many  of  the  included 
titles  -  particularly  Title  IV,  dealing  with  the  Thrift 
Savings  improvements  and  Title  VI,  the  "soft  landings" 
section.   We  also  would  support  Title  V  if  it  insured 
that  the  employees  who  are  reassigned  on 
nonreimbursable  details  only  do  so  voluntarily.   Title 
VII,  miscellaneous  provisions,  is  also  supported  by  our 
associations,  especially  the  lability  insurance 
provisions . 

Because  the  Coalition  has  taken  no  positions  on  other 
titles  of  the  act,  we  have  no  comments  at  this  time. 
We  believe  that  changes  are  needed  in  the  other  areas 
and  do  look  forward  to  working  with  the  Committee  on 
improvements  to  demonstration  projects,  enhancing 
performance  management  and  simplifying  the  appeals 
processes . 

The  Coalition  thanks  you  for  your  attention  to  our 
interests.   Please  call  on  us  if  we  can  help  you  in 
your  deliberations. 

Sincerely, 

) 

Rosslvyn  S. 
Chair 


Kleeman 
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President 

DONALD  E  SEATTER 
Charleston,  SC 

Vice-President 

WALTER  HERBST 
Elmira,  NY 

Executive  Officer 

DAN  CHAVEZ 
Tucson,  AZ 

Secretary 

STEVE  KORN 
Vallejo,  CA 

Treasurer 

BEV  HERBST 
Everett.  WA 

Immediate  Past  President 

MARY  CHATEL 
Warwick  Rl 

EXECUTIVE  COMMITTEE 

JOHN  RYNNE 
Rutland.  VT 

RON  RUTKOWSKI 
Utica.  NY 

WILLIAM  HOPKINS 
Pittsburgh,  PA 

ANTHONY  HIGDON 
Louisville,  KY 

RON  NIESING 
Green  Bay,  Wl 

JIM  SCHAMPERS 
Waco,  TX 

DON  SCHOENING 
Kansas  City,  MO 

TOM  PRZYTARSKI 
Denver,  CO 

GARY  FINK 
Berkeley,  CA 

TERRY  TEMPLE 
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WASHINGTON 
REPRESENTATIVE 

JANET  GARRY 

PHONE  (301)  770-1850 

FAX   301)770-1852 


NATIONAL  COUNCIL  OF  SOCIAL  SECURITY 
MANAGEMENT  ASSOCIATIONS,  INC. 

334  MEETING  STREET  ROOM  504 

CHARLESTON,  SC  29403-6475 

TELEPHONE  (803)  727-4397 

FAX  (803)  727-4439 


STATEMENT  OF 

DONALD  E.  SEATTER,  NCSSMA  PRESIDENT 

JULY  23,  1996 

ON.  H.R.  3S41 
THE  OMNIBUS  CIVIL  SERVICE  REFORM  ACT  OF  199  6 

FOR  THE  RECORD  OF  THE  7/16/96  HEARING 

CIVIL  SERVICE  SUBCOMMITTEE 

COMMITTEE  ON  GOVERNMENT  REFORM  AND  OVERSIGHT 

U.S.  HOUSE  OF  REPRESENTATIVES 

The  National  Council  of  Social  Security 
Management  Associations  (NCSSMA)  represents  3200 
supervisors  and  managers  in  over  1300  Social 
Security  field  offices  and  teleservice  centers  in 
the  U.S.  We  are  among  the  "beyond  the  beltway" 
federal  employees  who  directly  serve  and  are 
immediately  accountable  to  the  public  across  the 
country  each  day,  by  telephone  and  in  person.  We 
chose  direct  public  service  as  a  career,  and  we 
take  very  seriously  our  responsbilities  as  stewards 
of  the  public  trust  and  public  monies. 

Every  modification  in  civil  service  policy, 
every  issue  regarding  federal  employee  duties,  pay, 
rights,  and  benefits,  every  impact  on  federal 
employee  morale,  affects  our  ability  to  manage  our 
offices  and  serve  the  public.  We  strongly  favor 
changes  which  assist  federal  managers,  especially 
during  this  time  of  downsizing  and  streamlining,  to 
become  more  innovative  and  willing  to  take  risks 
and  emulate  private  sector  "best  practices"  when 
they  are  appropriate  for  a  public  service  mission. 
We  especially  desire  the  flexibility  to  adapt  our 
offices  and  practices  across  the  country  in  keeping 
with  local  clientele,  culture  and  customs  in  order 
to  maximize  our  effectiveness  and  efficiency. 

We  therefore  appreciate  this  opportunity  to 
contribute  our  views  on  H.R.  3841,  the  Omnibus 
Civil  Service  Reform  Act  of  1996. 
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Having  experienced  the  uncertainties,  loss  of  employees  and 
staffing  imbalances  attendant  to  dramatic  downsizing  in  SSA  during 
the  1980s  —  yet  still  facing  further  staff  reductions  under 
current  governmentwide  initiatives  —  our  members  are  acutely  aware 
of  the  need  to  assist  employees  as  they  transfer  to  new 
responsibilities  or  leave  the  federal  government.  We  strongly 
support  the  so-called  "soft  landing"  provisions  in  H.R.  3841  which 
allow  RIFed  employees  to  maintain  their  FEGLI  coverage,  waive  the 
five-year  minimum  for  continuation  of  health  insurance  under  both 
RIF  and  voluntary  separation,  and  extend  agency  payment  of  the 
government's  portion  of  premium  for  eighteen  months.  We  are 
encouraged  to  see  provisions  making  statutory  the  reguirement  that 
agencies  set  up  priority  placement  and  outplacement  programs  which 
facilitate  inter-agency  transfers  and  and  which  permit  agencies  to 
pay  retraining  and  relocation  costs  for  displaced  employees  trying 
to  move  into  private  sector  jobs. 

We  urge  Congress,  however,  to  re-consider  the  value  of  buy-out 
authority  for  federal  agencies  and  add  that  authority  to  H.R.  3841. 
The  buy-out  program  last  year  was  a  valuable  tool  used  by  SSA  to 
meet  staff  reduction  goals  in  a  humane  and  cost-efficient  way,  and 
we  believe  buy-outs  should  once  again  be  offered. 

NCSSMA  also  strongly  supports  the  proposed  modifications  to 
Thrift  Plan  rules  which  will  provide  contributors  with  additional 
investment  options,  allow  contributions  to  rise  to  the  IRS  cap  for 
both  CSRS  and  FERS  employees,  and  liberalize  borrowing  authority. 

The  following  comments  are  offered  in  the  hope  that  we  can 
constructively  contribute  to  discussions  concerning  the  more 
controversial  proposals  contained  in  H.R.  3841. 

1.   Demonstration  Projects 

NCSSMA  fully  supports  the  goals  of  increased  flexibility, 
creativity  and  innovation  intended  to  allow  federal  agencies  to 
identify  ways  to  better  achieve  their  public  service  missions. 
Properly  conducted  demonstration  projects  allow  the  government  to 
try  and  then  to  evaluate  new  ideas  rather  than  implement  them, 
unproven,  throughtout  an  agency  or  large  subcomponent.  If  the 
current  limits  on  size  and  number  of  demonstration  projects  create 
an  impediment  to  their  effective  use,  we  support  the  expansion  of 
this  authority,  as  long  as  adequate  safeguards  and  oversight 
mechanisms  are  in  place  and  agencies  are  held  accountable  for  the 
results. 

We  urge  maintenance  of  protections  that  have  evolved  over  the 
years,  for  good  reason,  against  abuse  and  politicization  in  the 
civil  service.  Congress  wisely  required  adherence  to  merit 
principles  and  non-abridgement  of  employee  rights  within  the 
demonstration  project  authority  it  provided. 
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While  it  has  been  18  years  since  the  Civil  Service  Reform  Act 
authorized  demonstration  projects  under  the  current  restrictions, 
and  while  workplaces  and  human  resource  management  have  changed 
significantly  during  that  time,  the  original  intent  of 
demonstration  projects  remains  timely:  "to  improve  personnel 
management  in  the  federal  government"  and  "to  test  theories, 
methods  and  technolgies"  against  controls,  so  that  results  can  be 
measured  or  otherwise  evaluated.  (P.L.  95-454,  Legislative 
History,  pp.  92-95) . 

*  To  have  any  value,  demonstration  projects  must  be  contained 
in  overall  size  and  number  in  such  a  way  as  to  ensure  an 
adequate  "control"  against  which  to  measure.  Each  agency  must 
be  careful  to  maintain  a  sufficient  workforce  of  regular  civil 
service  employees  engaged  in  comparable  activities  to  allow 
measurement  and  evaluation  of  the  experimental  programs. 

*  Before  expanding  demonstration  authority,  a  measure  of  the 
success  of  those  conducted  to  date  is  needed.  Under  most 
demonstration  projects,  have  systems,  procedures  and  outcomes 
been  merely  "different"  from  the  control  organizations,  or 
do  we  have  evidence  that  they  been  "better"?  Which 
demonstration  projects  failed,  and  why?  How  would  removing 
existing  restrictions  be  expected  to  fix  the  problems? 

*  Congress  and  OPM  have  over  the  years  feared  agency  abuse  of 
discretion  and  therefore  intentionally  built  in  certain 
safeguards.  It  is  going  too  far  to  now  remove  all  safeguards 
--  be  they  uniformity  in  federal  employee  benefits,  such  as 
the  rules  governing  annual  and  sick  leave,  or  assurances  that 
federal  agencies  will  abide  by  the  laws  of  the  land  for  all 
employers,  such  as  the  rules  regarding  affirmative  action. 

*  One  critical  key  to  success  in  any  demonstration  project  would 
certainly  be  the  degree  to  which  those  affected  support  it  and 
believe  in  the  positive  possibilities  it  offers.  The 
involvement  of  all  employees  and  their  representatives  at  all 
stages  of  demonstration  project  development  and  implementation 
is  therefore  essential.  Agencies  should  be  required  to 
involve  and  work  with  affected  employees  before  any  project  is 
undertaken. 

*  Finally,  the  larger  a  demonstration  project,  the  greater  the 
taxpayer  investment  required  to  fund  it.   If  Congress 
increases  the  size  and  number  of  projects,  it  becomes  more, 
rather  than  less,  important  to  maximize  "sunshine"  on 
government  activity  and  provide  accountablity  to  the  pubic. 
The  requirement  for  public  hearings  should  therefore  be 
maintained. 


84 


2 .  Simplified  Appeals 

Although  the  details  of  this  proposal  are  not  currently 
available,  we  understand  the  Government  Reform  Committee  is 
considering  changes  in  the  handling  of  "mixed  cases"  and  a 
requirement  that  agencies  utilize  Alternative  Dispute  Resolution 
(ADR) . 

NCSSMA  supports  simplification  of  the  handling  of  "mixed 
cases"  (labor  disputes  which  are  also  discrimination  disputes). 
Requiring  an  employee  to  pursue  his  or  her  appeal  by  selecting 
either  the  Merit  System  Protection  Board  or  the  Equal  Employment 
Opportunity  Commission  and  then  remaining  in  that  forum  to  the 
conclusion  of  the  case  simultaneously  simplifies  the  process, 
speeds  resolution,  and  protects  the  employee's  right  to  select  the 
appeal  avenue  they  believe  most  appropriate. 

Even  more  promising,  however,  for  speeding  and  improving  the 
process  for  all  cases,  possibly  greatly  reducing  the  number  which 
reach  the  appeal  stage,  is  the  mandate  that  agencies  use  ADR  as 
early  as  possible  in  complaint  proceedings.  ADR,  whether  it  be  the 
more  formal  mediation  or  less  formal  approaches  such  as 
facilitation  or  interest-based  bargaining,  focuses  on  what  each 
side's  needs  are  and  seeks  to  reach  a  compromise.  It  offers  great 
hope  for  streamlining  the  process,  saving  employees'  and  managers' 
time,  and  saving  the  federal  government  significant  costs  (three 
years  ago,  the  average  cost  to  the  government  was  approximately 
$62,000  to  process  an  EEO  claim  through  the  appeals  process).  ADR 
should  be  used  at  the  beginning  of  the  process,  as  soon  as  a 
complaint  is  made,  rather  than  (as  now  happens  at  the  Social 
Security  Administration)  as  a  last  resort  effort  to  resolve  the 
matter  before  going  to  arbitration.  The  requirement  of  ninety  days 
to  utilize  ADR  before  seeking  an  administrative  forum  is 
reasonable. 

On  a  cautionary  note,  ADR  methods  are  largely  untried  and 
unproven,  and  it  would  be  advisable  to  sunset  this  requirement 
after  a  period  of  time  (perhaps  five  years)  to  ensure  adequate 
evaluation  prior  to  making  it  permanent. 

Finally,  we  question  the  proposal  to  eliminate  the  requirement 
for  the  inclusion  of  binding  arbitration  among  negotiated  grievance 
procedures.  When  other  avenues  fail,  binding  arbitration  should 
remain  as  a  means  of  bringing  the  matter  to  final  resolution. 

3 .  Enhanced  Performance  Management 

NCSSMA  agrees  that  it  is  highly  desirable  to  retain  the  best 
employees  during  government  downsizing  and  to  create  incentives  for 
employees  to  work  more  productively.  We  note,  however,  the  Civil 
Service  Subcommittees'  acknowledgement  that  current  performance 
management  systems  in  the  federal  government  are  largely  "broken." 
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NCSSMA  opposes  attaching  greater  rewards,  here  in  the  form  of 
additional  RIF  credit  years,  to  employees  on  the  basis  of  summary 
ratings  which  in  too  many  cases  do  not,  or  are  not  perceived  to, 
measure  performance  actually  and  acurately.  We  understand  the 
expressed  hope  that,  indirectly,  better  performance  appraisal 
systems  would  result  when  affected  employees  effectively  pressured 
agencies  for  more  robust  ratings  systems  "rather  than  take  the 
risks  associated  with  systems  that  provide  no  advantage  to  better 
performance."  This  hope  is  unfortunately  neither  reasonable  nor 
realistic.  First,  employees  are  not  empowered  to  effect  such 
change;  and,  second,  after  years  of  trial  and  error  with 
performance  evaluation  systems,  none  has  delivered  the  desired 
result. 

The  cardinal  rule  regarding  performance  appraisal  systems  is 
that  they  change  by  design  —  about  every  four  to  five  years  in 
large,  private  sector  companies  —  because  they  do  not  measure  what 
is  intended.  Subjectivity  and  too  many  spurious  variables  creep  in 
to  render  the  system  invalid.  Credit  years  for  RIFs  is 
unequivocally  such  an  unintended  variable.  Just  as  the 
distribution  of  award  money  became  the  driving  force  --  rather  than 
performance  —  in  ratings  distribution  under  the  failed  Performance 
Management  and  Recognition  System  (PMRS)  for  managers  (which 
followed  the  failed  Merit  Pay  system) ,  political  pressures  — 
rather  than  performance  —  would  threaten  any  performance  appraisal 
system  which  distributed  additional  RIF  credit  years  as  this  bill 
proposes. 

If  the  goal  is  a  performance  management  system  which  better 
measures  and  rewards  performance,  and  if  employee  input  is  intended 
to  be  a  force  in  that  development,  a  direct  approach  is  needed:  a 
statutory  requirement  that  agencies  involve,  in  all  stages  of 
development  of  a  new  system,  both  the  managers  who  will  be 
responsible  for  implementation  and  the  employees  who  will  be 
covered.  The  law  should  also  mandate  training  programs  for 
performance  management  rating  and  reviewing  officals  and  training 
in  communication  skills  both  for  managers  conducting  the  appraisals 
and  for  those  being  appraised.  (These  were  among  the 
recommendations  made  by  the  PMRS  Review  Committee  five  years  ago 
after  a  six-month  study  of  government  and  private  sector 
performance  appraisal  systems  in  an  effort  to  reform  that  now- 
defunct  system;  they  are  no  less  applicable  today.) 

Better  performance  management  systems  may  result  from  employee 
involvement,  training  and  improved  communication  by  and  among 
employees,  managers,  and  agency  officials  regarding  performance 
measurement,  planning  and  evaluation.  Better  systems  will  not 
result  from  giving  greater  weight  to  ratings  under  flawed  systems. 

OPM  encouraged  employee  involvement  by  agencies  when  it 
liberalized  regulations  which  now  permit  agencies  to  utilize 
systems  with  as  few  as  two  summary  ratings  levels.   The  so-called 
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"pass-fail"  system  appears  to  be  ignored  by  the  current  proposal  to 
attach  additional  RIF  credit  years  for  "Outstanding"  and  "Exceeds 
Fully  Successful"  employees.  Employees  under  such  systems  would  be 
egregiously  disadvantaged  in  comparison  to  highly  rated  employees 
under  five-tier  systems.  If  the  Subcommittee  intends  this  omission 
as  a  criticism  of  two-tier  ratings  systems,  we  must  point  out  that 
these  are  the  product  of  multi-tier  systems  that  did  not  work,  were 
unduly  complex  and  time  consuming,  reguired  often  artifical 
distinctions  among  successfully-performing  employees,  and  created 
severe  morale  problems  for  employees  at  all  ratings  levels. 

Finally,  the  proposal  to  eliminate  the  reguirement  for 
Performance  Improvement  Plans  (PIPs)  for  employees  with 
unsatisfactory  performance  is  certainly  well  intentioned.  Ideally, 
at  least  initially,  the  process  should  not  be  threatening  to  the 
employee  or  be  a  prelude  to  adverse  action  (as  is  a  PIP) .  At  SSA, 
we  are  currently  trying  a  new  and  promising  informal  first  step 
procedure  (aimed  at  "performance  enhancement")  prior  to  turning  to 
the  formality  of  a  Performance  Improvement  Plan. 

NCSSMA  would  oppose  any  proposal  which  did  not  guarantee  an 
employee  a  fair  and  reasonable  opportunity  to  improve  unacceptable 
performance.  Whether  that  opportunity  is  provided  through  the 
development  of  a  PIP,  or  by  a  process  with  a  different  name,  the 
important  thing  is  that  there  be  a  procedure  which  ensures  that  the 
supervisor  explains  and  the  employee  understands  why  he  or  she  is 
failing  and  what  specifically  he  or  she  must  do  to  improve. 
The  reguired  improvement  may  be  a  guantitative,  easily  measurable 
change  (such  as  increased  number  of  work  products  processed  in  a 
day)  or  a  gualitative,  behavioral  change  (courtesy  to  customers)  as 
long  as  the  employee  understands  both  what  is  needed  and  the  period 
of  time  in  which  the  specified  improvement  must  be  attained. 

The  employee  must  also  understand  that  once  the  improved  level 
of  performance  is  achieved,  it  must  be  maintained  if  they  are  to 
keep  their  job  for  the  duration  of  the  rating  period.  NCSSMA  fully 
supports  the  idea  that  an  employee  must  not  only  improve,  but  must 
maintain  an  acceptable  level  of  performance,  in  order  to  remain  in 
his  or  her  position.  The  reguirement  for  maintenance  of  improved 
performance  is  the  missing  factor  in  the  current  system,  under 
which  an  employee  can  indefinitely  yo-yo  on  and  off  of  PIPs. 


NCSSMA  appreciates  this  opportunity  to  express  our  views 
regarding  H.R.  3841.  We  welcome  any  opportunity  to  clarify  or 
enlarge  upon  our  ideas  in  the  interest  of  civil  service 
improvements  and  more  effective  services  to  the  American  public. 
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July  17,  1996 


The  Honorable  John  L  Mica 

Chainnan 

Subcommittee  on  Civil  Service 

Committee  on  Government  Reform  &  Oversight 

U.S.  House  of  Representatives 

Washington,  DC.  20515 

Dear  Mr  Chairman 

The  Public  Employee  Department  (PED),  AFL-CIO,  which  is  made  up  of  34  national 
unions  representing  nearly  4  5  million  government  employees  at  all  levels  of  government  including 
approximately  900,000  non-postal  federal  employees,  submits  the  following  comments  with 
regard  to  the  Omnibus  Civil  Service  Reform  Bill  of  1996  currently  being  considered  by  the 
Subcommittee  on  Civil  Service 

While  the  legislation  incorporates  several  positive  provisions,  particularly  those  expanding 
employees'  options  and  participation  in  the  Thrift  Savings  Plan  (TSP)  and  the  "soft  landing" 
provisions  seeking  to  assist  those  federal  employees  that  will  lose  their  jobs  during  this  era  of 
government  downsizing,  the  legislation  also  includes  several  provisions  to  which  we  must  object 
The  PED,  which  serves  as  a  member  of  the  National  Partnership  Council  (NPC),  and  its  federal 
affiliates  have  been  deeply  involved  in  this  government's  reinvention  efforts,  and  we  see  those 
provisions  as  running  counter  to  the  basic  principles  that  must  be  adhered  to  in  order  to  achieve 
the  high-performance  workplace  our  nation's  taxpayers  deserve    The  legislation  under 
consideration  fails  on  this  count  by  incorporating  proposals  that  would  diminish  accountability, 
discourage  employee  involvement  in  decision-making,  and  run  counter  to  merit  principles 

The  PED  recognizes  the  need  for  changes  in  the  current  civil  service  system  in  order  to 
achieve  a  high-performance  workplace  that  would  assure  accountability  for  accomplishing  agency 
missions  and  eliminate  duplicative  rights,  obligations  and  remedies   However,  the  key  to  such 
reform  will  be  the  support  of  all  stakeholders,  that  is,  the  agencies,  unions,  employees,  managers 
and  the  public    As  witnessed  by  the  testimony  heard  at  the  Subcommittee's  July  16  hearings,  the 
bill  as  drafted  also  fails  on  this  count. 
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The  provisions  which  we  find  most  objectionable  include 

•  Demonstration  Projects.  The  legislation  essentially  prohibits  any  real  employee 
involvement  in  the  design  of  new  personnel  systems  under  demonstration  projects  by  permitting 

only  an  inadequate  30  days'  notice  to  affected  employees  without  requiring  any  input  on  their 
part    At  the  same  time,  the  bill  allows  agencies  to  simply  cancel  collective  bargaining  agreements 
rolled-over  or  entered  into  after  enactment,  closing  off  represented  employees'  currently 
permitted  and  real  involvement  in  the  design  of  demonstration  projects  under  which  they  will 
work    The  sanctity  of  a  contract  has  been  one  of  this  nation's  basic  legal  principles,  which  the  bill 
seems  to  cavalierly  reject  in  one  seven-line  paragraph 

•  Performance  Management  Enhancement.  While  the  current  performance 
appraisal  system  has  been  universally  discredited  since  its  ratings  are  entirely  subjective  rather 
than  providing  objective  measurement  of  performance,  the  bill  amazingly  seeks  to  give 
significantly  added  weight  to  those  ratings  in  a  RTF    There  can  be  no  rationale  for  this  provision. 
One  could  surmise  that  the  real  goal  here  is  not  improvement  of  the  current  performance  system, 
but  rather  to  remove  more  costly  long-term  employees  to  help  meet  agency  budget  constraints 
The  reasonable  and  equitable  way  to  attain  that  goal  is  through  buy-outs  and  other  incentives 
Using  the  discredited  performance  appraisal  system  to  further  expedite  the  removal  of  long-term 
employees  is  simply  a  heartless  shell  game 

Title  III  also  includes  a  provision  described  as  protecting  managers'  due  process  rights 
under  negotiated  grievance  procedures    Currently,  arbitrators  have  the  authority  to  direct 
agencies  to  pursue  disciplinary  action  against  managers  deemed  directly  responsible  for  prohibited 
personnel  practices    The  legislation  would  eliminate  current  law  on  this  count  turning  the 
principle  of  accountability  on  its  head  and  leaving  managers  free  of  any  accountability  for  illegal 
personnel  actions. 

Finally,  we  must  object  to  the  bill's  repealing  appeal  rights  in  with-in  grade  increase 
denials,  particularly  if  that  repeal  includes  unions'  ability  to  grieve  such  denials    The  language 
should  clarify  that  this  right  to  grieve  such  denials  is  maintained 

•  Civil  Rights  Complaints.  In  the  area  of  civil  rights  complaints,  the  legislation  simply 
converts  federal  sector  civil  rights  complaints  processing  to  the  private  sector  model    This 
proposal  will  only  diminish  private  sector  civil  rights  enforcement  and  eliminate  safeguards  against 
federal  sector  discrimination 

The  PED  also  has  concerns  regarding  a  number  of  other  of  the  legislation's  proposals, 
including  those  dealing  with  the  size  of  demonstration  projects,  the  waiver  of  current  non- 
waivable  restrictions  on  demonstration  projects,  including  hiring,  retirement,  health  insurance,  and 
leave  rights,  streamlining  the  appeals  process,  elimination  of  mandatory  Performance 
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Improvement  Plans,  reimbursement  of  professional  liability  insurance  costs,  elimination  of  Sunday 
premium  pay  for  time  not  worked,  and  retraining  incentives,  relocation  reimbursements  and 
educational  assistance    We  refer  the  Subcommittee  to  the  testimony  and  statements  of  our 
affiliates,  the  American  Federation  of  Government  Employees  (AFGE)  and  the  National 
Association  of  Government  Employees  (NAGE)  as  encompassing  our  views  on  these  issues 

We  request  that  this  letter  be  included  in  the  Subcommittee's  hearing  record  and  thank  the 
Subcommittee  for  consideration  of  our  views  on  behalf  of  the  federal  employees  represented  by 
our  affiliated  unions. 

Respectfully, 

John  F  Ley den  ( ' 
Secretary-Treasurer 


cc:  Subcommittee  on  Civil  Service  Members 
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5704  Mossrock  Dr. 
Rockville,  MD.  20852 
July  10,  1996 

Mr.  Edward  Lynch 

Civil  Service  Subcommittee 

House  of  Representatives 

Dear  Mr.  Lynch: 

Thank  you  for  the  phone  call  today.  I  regret  the  fact  that  1  will  be  out  of  town  during 
both  the  July  12  staff  briefing  and  the  hearing  on  July  16.  As  Executive  Director  of  the 
President's  Personnel  Management  Project  on  which  the  Civil  Service  Reform  Act  of  1978 
was  based,  I  have  a  very  strong  interest  in  any  proposed  additional  reform  legislation. 
Since  I  have  not  seen  the  proposed  legislation  you  mentioned,  I  cannot  comment  on  its 
specific  provisions,  but  I  do  have  several  comments  I  would  appreciate  having  forwarded 
to  the  members  of  the  Subcommittee: 

•  Demonstration  Projects.  In  principle,  1  strongly  support  legislation  which 
facilitates  wider  use  of  demonstration  projects,  providing  there  is  a  credible 
assessment  of  the  demonstration  experience  and  their  successful  extrapolation  for 
wider  use.  In  recommending  such  projects  as  part  of  the  1978  Reform,  I  did  not 
support  the  restrictive  use  of  such  projects  which  resulted.  Id  my  view,  the  key  is 
the  quality  and  independence  of  the  review  of  a  project  before  extending  hs 
application.  I  am  not  suggesting  a  review  by  auditors,  but  rather  an  Independent 
review  by  professional  men  and  women  with  government  experience,  but  also 
including  some  representation  from  corporate  America. 

•  Fraudulent  health  care  provider*.  Although  I  have  not  seen  the  specific 
language,  in  principle  I  certainly  support  the  OPM  intent  to  disbar  health  care 
providers  found  to  have  engaged  in  fraudulent  practices. 

•  Outplacement.  Again,  I  have  not  seen  the  proposed  language,  but  I  agree  with  the 
need  to  authorize  more  tools  to  help  in  the  outplacement  of  personnel  subject  to 
RIFs.  Earlier  I  had  the  responsibility  for  closing  an  agency  I  headed,  the 
Community  Services  Administration  1  had  the  cooperation  of  your  predecessor 
Committee,  and  I  drew  upon  every  program  and  management  technique  that  was 
in  existence  to  ease  the  hardship  that  the  RIFs  Imposed  upon  career  men  and 
women,  some  of  whom  had  spent  their  professional  life  serving  the  public  with 
distinction.  But  the  legal  tools  available  to  me  were  woefully  inadequate.  The 
current  system  must  be  improved. 
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•  Oversight  of  Training.  I  have  no  idea  what  legislation  people  might  be 
considering  in  this  area,  but  I  will  say  that  the  problem  is  not  nearly  so  much  the 
need  for  legislation  as  it  is  the  lack  of  OPM  and  NPR  leadership  in  this  area. 
There  has  rarely  been  such  a  need  tor  training  as  exists  today  with  the  government- 
wide  NPR  effort  10  (a)  change  the  ciilmre  nf  the  federal  workforce,  and  (b)  the 
unprecedented  amount  of  change  in  processes  and  roles  being  attempted  under 
NPR.  Further,  the  smaller  the  workforce,  the  more  vital  it  is  that  those  employees 
who  remain  are  highly  qualified  and  trained  to  perform  as  nearly  at  their  potential 
as  possible. 

Yet  OPM  and  many  of  the  non-military  agencies  seem  to  have  moved  in  precisely 
the  opposite  direction.  The  OPM  performance  with  respect  to  its  leadership  role, 
In  particular,  is  most  disappointing. 

•  NPR  Impact  on  Public  Service.  There  is  considerable  concern  that  a  number  of 
the  NPR  objectives  that  have  earned  widespread  support  are  in  danger  of  heing 
undermined  by  poor  implementation.  In  my  judgment,  this  is  especially  true  in  the 
important  area  of  human  resources  which  is  the  foundation  of  any  successful 
organization.  Enclosed  Is  an  article  I  published  a  few  months  ago  on  the  subject. 
Some  of  us  are  convinced  the  intent,  if  not  the  letter  of  the  law,  is  Increasingly 
vulnerable  lu  violation.  I  would  urge  the  Subcommittee  to  Initiate  an  investigation 
Into  this  situation  while  there  is  still  time  to  avoid  widespread  problems  and 
possible  scandal. 

I  hope  these  few  comments  are  of  some  help.  Please  let  me  know  if  I  can  be  of  further 
assistance.  It  is  a  subject  of  great  importance. 

Sincerely, 

Dwight 
Enclosure 
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COMMENTARY 


Dv/ight  Ink 


Does  Reinventing 
Government  Have 
an  Achilles  Heel? 


Well-intentioned  efforts  are  likely  to  have  some  very  costly  long-term 
consequences  that  could  offset  or  even  undermine  the  gains. 


We  are  witnessing  en  exciting  period  in  which  both 
the  White  House  wd  Congress  ire  striving  to  re- 
invent government,  slheit  often  with  a  different 
sgcndi  It  it  the  purpose  of  this  article  to  suggest  that  these 
well  .mentioned  efforts  are  likely  to  have  tone  very  costly 
long-term  consequences  that  could  offset  or  even  under- 
mine the  gains.  When  President  Clinton  announced  hi*  in- 
tentlon  to  "reinvent"  government,  and  the  National  Perfor- 
mance Review  (NPR)  took  shape,  a  few  strongly  critieiied 
the  recommendations  u  being  a  rrrishmaah  with  no  underly- 
.ng  theory  or  eori«*iveneea.  Trua  enough,  but  pragmatiau 
saw  In  the  NPR  a  number  of  things  that  sounded  pretty 
gwd,  theory  or  no  theory 

Cutting  red  tape  is  a  perennial  favorite,  even  though  the 
red  tape  teems  to  have  a  remarkable  ability  to  reg enerate 
over  rime.  Cutting  costs,  providing  more  flexibility  to  agen- 
cies, empowering  tropleyees,  and  other  NPR  objectives 
were  welcome  objectives.  Most  of  ui  cheered  the  NPR  push 
for  more  experimentation,  more  pilot  operations,  the  goal  of 
hreaking  free  of  systems  which  were  overburdened  with 
procedure*,  and  the  promise  of  greater  support  for  initiative 
and  creativity 

Early  Conoernt 

Deapite  the  popularity  of  a  majority  of  the  NPR  con- 
cepts, there  were  elements  of  the  NPR  that  were  troubling. 
The  promised  NPR  savings  of  $108  billion  was  highly  sus- 
pect. Considerable  reliance  appeared  to  be  placed  on  local 
government  examples  used  in  the  Osbome-Oaebler  book 
Reinve/iffjtf  Govtrnmtni  which  were  often  of  questionable 
application  to  the  national  government.  I  had  double  that  the 
appearance  of  substituting  tht  goal  of  satisfying  the  "cus- 
tomer" for  the  broader  concept  of  serving  the  "citizen"  was 
a  wise  change.  And  there  seemed  to  be  a  penchant  for 
change  just  for  the  aakt  of  change. 

Careful  observers  also  became  uneuy  about  now  career 
managers  were  used,  aad  at  times  Ignored,  in  developing 
the  NPR.  Not  infrequently,  experienced  men  and  women 
were  tapped  for  duty  on  ihe  NPR  redesign  team*,  but  rea- 


ligned to  areas  entirely  different  from  thoae  with  which 
they  were  familiar  and  then  given  very  little  time  to  under- 
stand the  new  territory  they  were  to  reinvent.  Surprisingly, 
very  little  participation  of  field  personnel  was  evident,  and 
designs  were  dominated  more  by  the  Washington  perspec- 
tive than  one  would  hsve  expected. 

Mixed  with  t  positive  outreach  to  innovative  penons 
who  Had  led  improvements  in  individual  adntinittretive  pro- 
cesses wu  an  unfortunate  lack  of  individuals  experienced 
in  broad  reforms  that  extended  beyond  departmental  lines. 
And,  in  a  tew  instances,  agency  personnel  most  knowledge- 
able in  the  subject  matter  were  prohibited  from  even  talking 
to  the  NPR  teams.  Although  the  Orace  Commission  of  the 
1980s  suffered  greatly  from  its  failure  to  take  advantage  of 
career  knowhow,  several  earlier  reforms  utilized  career 
managers  more  effectively  and  were  more  open  than  the 
NPR. 

Sizsj  of  Government 

Pie  ctirpliuii  on  reducing  the  number  of  employees  by  a 
precise  amount  with  no  credible  rationale  for  the  number 
haa  also  plagued  Ihe  u edibility  of  the  NPR  Horn  the  outact 
It  is  unfortunate  that  the  Clinton  administration,  u  well  ea 
many  Republicans  In  Cungresa,  e^uaic  (he  number  of  fed- 
eral employees  with  the  size  of  government.  This  la  untrue, 
and  failure  to  understand  this  misconception  is  handicap- 
ping the  reinvention  effort  As  pointed  out  by  Paul  Light  in 
hit  recent  book,  Thick*ning  Govirnmtnt,  the  number  of 
federal  employees  haa  remained  virtually  constant  over  30 
years,  but  the  number  of  tax-supported  contract  employees 
haa  increased  substantially  (a  fact  seemingly  Ignored  in  the 
NPK),  and  the  real  expenditures  of  government  have  In- 
creased dramatically  through  new  and  expanded  programs. 


Dwlght  Ink  haj  strvtd  In  botk  carter  and  political  gov 
ernmomt  potltionl  fi-om  CS-7  to  SxocuHvo  Lovol  II.  Ht  ko§ 
bttn  prtiidtnt  o/iM*  Amorlctit  Saclttyfor  Public  AJmlnit- 

trotlon  anJ  oftko  Instiluffor  Public  AdmMttrmlton. 
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Ou'  p  eoccjpanon  wr.n  tne  one  non-expending  element 
of  rh«  govemmertal  bcrden  xi  taspavert  reflects  a  sjperfi- 
;iil  approach  i;  bcri  ends  01  Pennsylvana  A>enn  r  id- 
dressing  the  tiz:  of  government  Curiously.  :he  feds  *ere 
encouraged  10  !«»m  from  the  Osbome-Gaebler  .ocal  guv- 
emmem  examples,  although  the  size  of  the  Iocs!  govern- 
ment workforce  has  mushroomed  over  the  years,  m  sharp 
contrast  to  the  stable  federal  workforce.  It  is  also  something 
cf  I  mystery  wny  cjtting  feceral  employees  saves  mjney. 
whereas  contracting  oat  it  often  treated  as  cost  free. 

Rational  vi  Irrational  Reductions 

Perhapt  most  puzzling  was  the  fact  that  no  serious  atten- 
tion was  given  to  Um  'uli  of  the  federal  government,  ana 
what  its  igencies  should  be  doing,  until  two  years  after  pro- 
claiming  precisely  liuw  many  employees  were  no!  required 
to  manage  those  agencies.  Still,  much  as  I  deplore  the  cava- 
lier manner  In  which  the  252,000  cut  (later  272.900)  teems 
to  have  been  established,  I  nonetheless  believe  the  objective 
of  (educing  the  federal  workforce  wat  valid.  However,  it 
Mould  have  been  presented  honestly  as  the  budget  measure 
it  really  wat,  and  the  number  linked  directly  :o  changes  in 
organization  rolet  and  missions,  the  streamlining  of  proce- 
dures, and  reduction  in  program  responsibilities  I  believe 
that  the  number  of  employees  can  be  cut,  but  only  i/done  in 
the  nglit  places  and  in  the  right  way.  We  have  permitted  the 
proliferation  of  too  many  agencies,  for  example,  a  develos- 
rr.enl  which  has  led  to  fragmentation  that  strengthen  the  le- 
verage of  special  interest  groups  and  does  not  serve  the 
public  well. 

I  suggest  •ha;  we  now  draw  upon  successful /eJeru/  jjxiv- 
tnmtM  experience  of  the  past,  as  well  as  build  en  NPR 
it* pa  which  prov*  to  be  successful,  in  expiring,  more  basic 
restructuring  than  the  NPR  has  considered  Because  Mr. 
Core  insisted  that  government  was  btok.cn  and  had  little  '0 
offer  in  the  way  of  useful  experience,  team  NPR  attention 
has  been  given  thus  far  to  what  we  have  learned  from  our 
highly  flexible  public  corporations,  streamlined  agencies 
that  functioned  effectively  in  the  absence  of  complex  pro- 
curement and  personnel  regulations,  and  dramatic  reforms 
In  operations  that  have  served  well  in  time  of  disaster  re- 
building. When  protected  from  politicization  of  the  career 
service,  these  examples  offer  the  potential  for  fundamental 
improvement  in  government  at  great  cost  savings. 

My  quarrel,  therefore,  is  no*  with  reducing  the  size  of  the 

workforce,  but  in  what  1  r»g»r<t  ai  the  irretponaible  way  in 

which  much  of  it  is  being  done,  la  it  too  much  to  ask  that 
we  decide  what  workload  our  government  workers  arc 
asked  to  handle  bejbrt  determining  how  many  are  needed  to 
manage  that  workload  responsibly? 

What  About  Reaucitig  FolUicul  Employees? 

One  area  of  further  reductions  that  should  nn»  await  ex- 
ploration of  more  fundamental  changes  in  structure  and 
mission  is  that  of  our  overabundance  nf  political  appointee* 
below  the  level  of  mutant  secretary,  especially  Schedule  C 


appo  nteei  Special  assistant  positions  are  particularly  a 
need  of  review  1  fmd  it  disturbirg  that  while  trie  NPR  h« 
been  de-groting  the  mpcrtance  of  cireer  -aragert.  and 
leaving  them  ou:  of  the  National  Partnership  Council,  the 
NPR  is  comforttble  with  the  creeping  growth  of  pclu  cal 
patronage. 

Although  their  numbers  are  small  as  a  percentage  of  the 
total  workforce,  these  lowet-ievei  political  appointees  do  a 

scrpnsirg  amour.!  of  damage 

•  Their  quality  and  knowledge  of  the  subject  matter  are 
very  untvtn.  and  on  the  who  *,  not  very  good.  While 
House  personnel  offices  have  neither  the  capacity  nor  the 
motivation  in  rtn  much  screening  of  quality,  focusing  in- 
stead more  heavily  on  measuring  the  campaign  activity 
of  supplicants  for  patronage  jobs  and  processing  fruit  fi- 
nancial and  conflict  of  interest  statements 

•  rvitical  appointees  are  jhvr.-term,  leaving  after  an  aver- 
age of  only  20  months,  about  the  point  at  which  they 
hove  learned  their  job.  This  alsu  means  that  their  Interest 
is  short-term  (often  focused  on  using  the  job  u  a  step- 
ping stone  for  higher  private  sector  pay)  with  liulc  sense 
of  responsibility  or  accountability  for  the  later  conse- 
quences of  their  actions. 

•  They  tend  to  be  caught  up  in  the  view  that  their  prede- 
cessors did  not  know  how  to  manage  the  organization 
they  have  just  joined,  and  that  its  programs  have  to  be 
quickly  changed,  or  at  least  given  new  labels  and  objec- 
tives, pursuant  to  some  vision  of  the  new  election  "man- 
date." TTiii  lack  of  continuity  li  costly  and  creates  con- 
siderable difficulties  for  the  government's  "customers," 
many  of  whom  have  Inadequate  resources  to  be  con- 
stantly revising  their  organization!  and  systems  to  ac- 
enmmnrUt*  the  unpredictable  federal  government  and 
the  profusion  of  ever-changing  requirements  with  which 
local  governments  and  businessea  arc  expected  to  cope. 

•  Their  principal  loyalty  is  often  to  an  interest  group  or  a 
political  figure  other  than  the  president 

If  wt  nsiit  on  the  further  cutting  ofcarccr  staff  before 
addressing  the  program  responsibilities  and  requirements 
placed  on  the  federal  employee,  if  we  continue  to  delegate 
without  much  oversight,  and  we  persist  with  our  current 
denigration  of  federal  managers  tun!  trie  importance  of  pro- 
fessionalism in  the  public  service,  we  will  be  in  teriout 
trouble.  Under  these  circumstances,  significant  additional 
downsizing  and  decentralization  will  likely  spawn  govern- 
ment waste  and  abuse,  as  well  as  poor  delivery  Of  those  ser- 
vices that  are  retained  as  government  responsibilities. 

The  Question  of  NPR  Leadership 

In  loo  many  instances,  the  machinery  set  up  to  handle 
the  preiident'a  effort  to  reinvent  government  has  been  com- 
paratively amateurish.  An  Important  exception  was  the  des- 
ignation of  the  vice  president  to  lead  the  effort  Mr.  Oore'a 
sustained  devotion  to  a  cause  of  improving  management 
which  carries  few  political  rewards,  lt  an  e»ceptiun  that  de- 
serves praise. 
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Thie  T*»i>*r  «(rokr  of  ■■*•  pr«;id«ii  *ould  rave  been 
mnre  (vr*S>i<-tive,  So*«nr.  hid  Mr  Core  been  in  t  pcjvcn 
to  en*  rmn  ii  lengthened  profescionol  rrarogcT>cnt  iuiT 
n  OMB  Unfcruns'e'.y,  n  the  time  when  thit  OM9  rrar- 
agerrenl  re»/v.:c*  wu  moti  needed,  it  lacked  the  neeesssry 
canaeirv  Instead,  I  competing  NPR  KlPwes  eita?  -S^d  in 
th»  vice  erendenl'i  office.  .eavir.|  agencies  wrrewhat 
c>  igh»  between  the  two  The  subsequent  disperse  ;:'-r.uch 
of  the  CMS  mansgemeni  (tcThu  left  (he  goverrnr-.e-\:  with 
Imie  institutionalized  luff  to  give  coordinated  '.eldership  to 
the  implementation  of  the  SPR  j  jilie:  iiuiiajjenierii  initia- 
ivii  or  the  futu.c,  anJ  has  contr  tuted  to  greying  support 
for  an  Office  of  Fedeta)  M«n<igeT.eru  r.  the  Executive  Of- 
Tee  v,f  llie  ProUcnt. 

The  cipieity  deficiency  has  been  a.leviated  in  a  very 
narrow  *av  through  the  appointment  of  John  Krxkin.en  sw 
OMB  deputy  for  management.  He  is  a  very  *ble  individual 
who  ha*,  with  the  backing  of  Director  Alice  \ivlir..  de-rcn- 
strated  effective  personal  leadership  capability  Jcspite  se- 
vere organizational  handicap) 

Did  NPR  Forgtrt  Human  Resources? 

But  the  most  serious  gap  between  NPR  promise  aid  de- 
livery hU  been  in  the  arc*  of  human  reenun-?  o>veloprreni 
and  management.  Anyone  who  'ie«  nonaged  organ  nations 
Knows  full  well  that  nn  amount  of  innovative  cianga  in 
structure  or  system*  ran  substitute  fo'  qualified  perionrel  in 
efTective  oparatiors  Without  capable  and  well-trained 
people,  pnliries  cannot  be  implemented  and  prognms  dor,': 
work  These,  points  are  so  basic  that  one  might  think  in  ef 
fort  to  reinvent  government  and  change  iti  eulture  would 
give  'he  highest  priority  lo  enhancing  the  quality  of  the 
workforce  and  providing  an  environment  in  which  men  and 
worrem  were  protected  from  political  manipulation.  Wasn't 
that  the  spirit  of  the  MPR  in  empowering  public  servants? 
Instead,  we  find  increasing  indications  of  the  opposite  oc- 
curring. 

Trtinbig  Sharply  Rtiucei 

While  the  NPR  goal  called  for  massive  operational 
changes  and  stressed  the  need  for  a  new  culture,  inept 
implementation  hat  reversed  the  mibal  NPR  objective  of  m- 
crsaaina  the  training  needed  for  employees  to  adapt  to  this 
new  culture  and  to  function  effectively  in  differer  assign- 
ments A  person  should  not  be  expected  to  operste  or  man- 
age an  entirely  new  process  without  having  an  opportunity 
to  leam  that  new  process.  The  NPR  call  for  more  contract- 
ing Out.  for  example,  requires  people  to  shift  from  operating 
en  activity  to  administering  a  contract  throujjh  whirh  the  ac- 
tivity is  conducted,  a  task  Involving  very  different  skills  for 
which  people  mint  first  be  trained  .o  avoid  high  com  and 
pruuihl*  corruption 

Instead  of  trying  to  meet  the  greatly  increased  need  for 
equipping  the  workforce  to  meet  the  new  demands  genet- 
ated  by  reinventing  government,  training  has  been  sharply 
reduced,  and  the  integrated  career  development  and  training 


Recognition  Week  Reaches 
10th  Anniversary 

May  6-12  will  mark  the  10th  anniversary  of  the  first 
Public  Service  Recognition  Week  (PSRW).  PSRW 
was  launched  originally  in  four  cites  as  a  means  of 
educating  Amencans  about  the  breadth  of  government 
jemcts  and  quality  of  pubUc  employees,  ted  aa  a  time  to 
honor  those  who  serve  ai  public  employees.  With  grow- 
ing pencrpaoon  by  state  and  local  government*,  employ- 
ee* in  more  than  1 ,200  cities  now  plan  activities  during 
*e  first  Monday  through  Sunday  in  May. 

What  arc  you  doing  for  Public  Service  Recognition 
Week?  It's  rwl-luo  early  to  begin  planning  now. 
P3RW  is  an  Irnpor.am  opportunity  for  all  of  us  to 
help  restore  public  employees  to  a  place  of  respect, 
with  budgets  shrtrucing,  it  it  vital  that  our  cttutns  be 
educated  about  what  government  programs  do  and 
how  well  they  do  It.  PSRW  it  also  the  perfect  opportunity 
to  reach  out  to  the  media  with  stone*  about  the  poaiovt- 
side  of  government  and  public  employees.  Public  Em- 
ployees Roundable  (PER)  has  developed  a  media  guide 
that  Includes  useful  apt  oo  year-round  media  outreach, 

PRR  also  hat  teversl  other  tools  to  help  you  plan 
your  PSRW  tcrlvitie*. 

•  A  directory  of  PSRW  poind  of  contact  organized 
by  state  Request  i  copy  of  the  pages  for  your  state 
and  coordinate  your  activities  with  other  public 
employees  in  your  area  who  arc  already  active 
PSRW  panictpana. 

•  How  to  Ce!ebral$  Public  Sennet  kteetnllion 
Wttk,  PER' i  comprehensive  guide  to  pluming  and 
implementing  your  ideal. 

•  Building  Bridgtt  with  iht  Community,  a  guide  lo 
giving  speeches,  visiting  schools,  and  doing  other 
community  outreach. 

•  "How  lo  Organize  t  Mall  Event,"  t  free  l0-minute 
video  which  provides  a  sicp-by-ttep  guide  to  orga- 
nising exhibits  for  the  public. 

The  PER.  tuff  it  always  glad  lo  help  you  prepare 
fot  Public  Service  Recognition  Week .  Whatever  your 
necdt,  you  ctn  reach  them  at  202/927-5000.  Start 
planning  today! 
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"Abftham  Untoln  woudn't  havt  l*t  u$  gtt 
Into  th»  Nitlonil  Deor  mtttl' 


effort  put  together  by  former  OPM  Director  Constance 
Newman  Has  beer,  broken  up.  Mo»t  uf  the  OPM  program 
training  hu  been  sole-sourced  to  t  so-called  privtte  eon- 
trictor  with  lirLe  or  no  information  available  10  the  public 
u  to  what,  if  any,  careful  analysis  has  been  made  of  eom- 
parttive  cotti  or  quality  of  training.  The  Federal  Executive 
Institute  no  longer  hat  i  full-time  direcior,  and  the  valuable 
presidential  management  intern  program  is  struggling  to  ex- 
ist. Other  highly-regarded  reimbursable  mining  programs 
have  been  struggling  to  survive  outside  OPM. 

Dtctntraliiatiofi  Poorly  Planntd 

Decentralization  has  also  Wen  poorly  plannM  The  NPR 
recommended  delegating  a  number  of  personnel  functions 
lu  Uic  agencies  to  reduce  oentralized  red  tape  and  prrmtt 
agencies  to  better  tailor  personnel  management  to  their  par- 
ticular needs.  This  decentralization  objective  received  wide- 
spread support  end,  in  theory,  was  consistent  with  the  Civil 
Service  Reform  Awl  of  1978.  Instead  of  moving  from  "row. 
ing  to  steering,"  as  contemplated  by  the  I978  statute  and 
NPR,  however,  the  OPM  has  moved  from  rowing  to  drift- 
ing OPM  seems  to  be  paying  little  more  than  lip  service  to 
its  leadership  resporuibiliiiea  under  the  law.  It  it  net  catting 
an  example  for  effective  human  resource  management 

Numerous  earlier  decentralization  efforts  In  the  govern- 
ment were  ahnrt-lived  because  of  implementstien  weak- 
nesses. Frequently,  highly  desirable  delegations  to  agencies, 
or  from  agency  headquarters  to  the  field,  have  been  gradu- 
ally reverted  as  confusion,  blurred  accountability,  and  scan- 
dals hava  led  to  reemrrtOiratiofl  It  would  have  been  tdvan- 
tageoua  for  NPR  to  adopt  several  decentralization  principles 
that  have  stood  the  teat  of  time. 

•  Capacity  to  Ptrform,  There  neads  to  be  ar.  assurance  that 
the  organization  receiving  Ox  delegations  has  the  capac- 


ity to  perform  the  de'egatad  responsibilities  effectively 
and  protect  the  merit  principle!  s«t  fortn  m  the  law. 

•  EjJ*cu\+  Owsighi  Since  the  delegating  agency  remains 
accountable  for  those  authorities  which  have  been  de.- 
egstcd,  there  needs  to  be  in  effective  oversight  program 
to  momtoi  performing  of  the  acnVtiaa  delegated 

•  r<.c>inical  Airitiatc*  Available  The  central  oversight 
agency  needs  to  retain  the  capacity  to  provide  technical 
esii«t»nr»  to  agencies  needing  to  strengthen  their  capac- 
ity to  carry  out  the  responsibilities  delegated  to  them 

Lr.  fortunately,  there  ia  little  evidence  that  OPM  no*  has 
the  leadership  to  meet  the  critical  respor.sibilr.iei  thai  flow 
from  these  principles 

Conclusion 

In  summary,  1  believe  that  a  majority  of  the  original 
NPR  concepts  are  worthwhile  and  still  deserve  Strong 
support,  even  wiibyui  the  benefit  of  a  unifying  theme  or  w 
of  principles.  But  the  governmentwide  approach  to  imple- 
mentation, with  a  few  exceptiona,  has  been  organized  and 
conducted  quite  poorly.  Some  agencies  believe  they  have 
risen  above  mis  handicap  and  are  using  the  freedom  pro- 
vided by  the  NPR  to  undertake  positive  changes  that  cut 
SUM  and  colts  while  improving  rjcrfunnance.  Perhaps  more 
of  these  advances  than  are  now  apparent  will  emerge  as  the 
work  of  the  reinvention  laboratories  mature*  and  a  number 
of  agencies  regroup  from  the  confusion  of  attempting  more 
change  than  their  managerial  capacity  hu  been  able  to 
digest. 

I  would  hazard  a  guess  that  in  the  long  run,  those  agen- 
do which  era  protected  from  political  interference  in  man- 
agement activities  and  have  a  tradition  of  good  manage- 
ment, such  aa  the  Department  of  Defense,  will  lac  the  NPR 
to  advantage.  However,  less  fortunate  agencies,  those  more 
susceptible  to  politioa!  praeturea,  in  the  long  run  may  wall 
encounter  a  series  of  shortcomings  bom  of  NPR  particu- 
lauly  Uic  abuse  of  the  very  management  flexibilities  ninet  of 
us  have  lor.g  advocated.  I  say  this  in  large  part  because  of  a 
view  that,  contrary  to  early  NPR  staternanu,  the  human  re- 
source component  of  reinventing  government— its  most  ba- 
sic building  block — -has  become  an  orphan  under  stress  and 
without  effective  leadership 

While  the  administration  should  be  commended  for 
launching  the  ambitious  NPR  effort  to  improve  govern- 
ment, in  the  end  the  number  of  cases  of  waste,  abuse,  and 
inequities  in  service  delivery  resulting  from  poor  NPR 
implementation  may  well  lead  to  recentrelitation  In  a  num- 
ber of  artxt  »nd  the  rebuilding  of  the  red  tape  NPR  it  work- 
ing so  hard  to  eliminate  In  view  of  the  downsized  General 
Accounting  Office  and  a  passive  Merit  Systems  Protection 
Board,  1  fear  that  the  extent  of  the  NPR  weaknesses  will  not 
be  detected  until  much  damage  his  occurred.  It  should  be 
obvious  that  the  more  the  size  of  the  government  workforce 
ia  reduc*n  the  mnre  critical  it  is  to  foster  a  highly  qualified 
public  service.  Failure  to  recognize  this  principle  could  be- 
come the  Achillea  heel  of  NPR  * 
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Senior  Executives  Association 


PO.  BOX  7610  •  BEN  FRANKLIN  STATION 

WASHINGTON,  O.C.  200*4 

202-927-7000 


July  16,  1996 


The  Honorable  John  L  Mica 

Chairman 

Civil  Service  Subcommittee 

Committee  on  Government  Reform  &  Oversight 

U.S  House  of  Representatives 

Rm  B-371C  Rayburn  House  Office  Bldg 

Washington,  D.C  20515 

In  re:   SEA's  Comments  on  Proposed  Omnibus  Civil  Service  Reform  Bill  of  1996 

Dear  Mr  Chairman 

We  are  pleased  to  submit  our  comments  on  the  proposed  Omnibus  bill.  Our  comments 
are  offered  in  the  order  in  which  the  provisions  of  the  bill  were  presented  in  the  July  12,  1996, 
briefing  paper  given  out  at  the  meeting  held  by  your  staff  for  association  and  agency 
representatives. 

I  DEMONSTRATION  PROJECTS. 

While  we  believe  that  demonstration  projects  serve  a  valuable  purpose,  we  object  to  the 
Administration's  unlimited  ability  to  eliminate  the  demonstration  project  from  all  (or  most 
provisions)  of  Title  5,  and  we  likewise  object  to  the  proposed  bill's  provision  which  would  allow 
five  demonstration  projects  that  can  be  of  any  size   Upon  questioning,  it  was  determined  that  the 
definition  of  "agency"  in  the  bill  would  allow  an  entire  department  to  establish  a  demonstration 
project  free  of  nearly  any  of  the  provisions  of  Title  5.  This  could  result  in  well  over  50%  of  all 
federal  employees  being  covered  by  "demonstration  projects."  We  recommend  that  the  total 
number  of  federal  employees  that  can  be  covered  in  a  demonstration  project  at  any  point  in  time 
be  10%.  Although  we  believe  even  that  number  is  too  high. 

As  far  as  waivers  of  many  of  the  Tide  5  procedures,  we  strongly  believe  that  an  appeal 
right  to  the  Merit  Systems  Protection  Board  must  be  maintained  in  order  to  prevent  a  proliferation 
of  appeal  systems  by  agencies  with  demonstration  projects. 
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In  cases  involving  an  employee's  property  rights  in  pay  or  position  in  the  federal 
government,  and  the  liberty  interest  employees  have  in  their  name  and  reputation  in  conduct 
cases,  we  believe  individual  federal  district  courts  would  begin  to  accept  federal  employee  appeals 
from  agencies  in  demonstration  projects,  since  there  might  be  no  coherent  system  in  place  to 
guarantee  the  employee's  constitutional  rights.  Such  a  result  could  totally  destroy  the  federal 
employees'  appeal  system   Further,  since  the  Federal  Circuit  Court  of  Appeals  could  no  longer 
ensure  a  uniform  body  of  federal  personnel  law  which  would  apply  to  federal  employees,  we 
would  return  to  the  days  prior  to  the  1978  Civil  Service  Reform  Act  when  appeals  procedures 
were  in  chaos. 

We  have  no  objection  to  the  requirement  that  ADR  procedures  be  used  prior  to  appeals 
being  submitted  to  the  Merit  Systems  Protection  Board.  Many  agencies  are  already  using  such 
procedures  effectively. 

n.         STREAMLINE  APPEALS  PROCESS. 

We  have  no  objection  to  elimination  of  the  "mixed  case  procedures",  since,  in  fact,  the 
MSPB  and  EEOC  have  worked  out  a  process  which  has  eliminated  the  necessity  for  a  "Special 
Panel". 

We  object  strenuously  to  the  employee  being  given  the  option  to  appeal  adverse  actions 
and  other  appealable  actions  to  either  the  EEOC  or  the  MSPB.  We  believe  two  results  will  occur 
First,  employees  will  appeal  all  of  their  actions  to  the  EEOC  in  the  hopes  of  a  more  lenient  forum 
Second,  since  they  will  have  raised  a  civil  rights  claim  of  one  type  or  another,  they  will  then 
proceed  to  the  various  Federal  District  Courts  from  the  EEOC  decision.  Further  appeals  would 
be  to  the  federal  circuit  court  over  the  federal  district  court  which  had  ruled  on  their  case.    This 
again  will  result  in  chaos.  In  addition,  the  EEOC  has  neither  the  organizational  structure,  the 
expertise,  or  the  staffing  to  handle  adverse  action  appeals. 

Our  recommendation  is  that  all  actions  be  appealed  to  the  Merit  Systems  Protection 
Board,  with  the  opportunity  for  the  MSPB  to  seek  the  guidance  of  the  EEOC  as  is  now  done. 
This  will  preserve  the  ability  of  the  Federal  Circuit  Court  of  Appeals  and  of  the  two  premier 
agencies  (MSPB  and  EEOC)  to  develop  a  consistent  body  of  law  which  applies  to  federal 
employees. 

The  legislative  proposal  is  that  Title  43  be  amended  to  exclude  the  requirement  that 
agencies  provide  performance  improvement  periods  to  employees  in  performance  cases.  We 
believe  that  that  is  a  good  proposal.  However,  we  understand  that  others  are  considering 
recommending  the  consolidation  of  Chapters  43  and  73  into  one  procedure,  and  changing  the 
standard  of  proof  in  performance  cases  from  "substantial  evidence"  to  "the  preponderance  of  the 
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evidence "  We  object  to  the  change  in  the  standard  of  proof  in  performance  cases   Prior  to  the 
1978  Civil  Service  Reform  Act,  the  appeals  system  required  proof  by  the  agency  of  poor 
performance  by  preponderance  of  the  evidence   It  was  common  for  an  employee  to  call  as 
rebuttal  witnesses  (in  order  to  defeat  his/her  supervisor's  testimony)  a  number  of  "experts"  who 
said  that  the  employee's  work  was  outstanding  and  that  it  was  the  supervisor  who  was 
unsatisfactory   In  addition,  if  previous  supervisors  had  given  the  employee  high  ratings  and  a  new 
supervisor  currently  evaluated  the  employee  as  unsatisfactory,  the  Board  was  forced  to  decide 
against  the  agency  because  of  the  previous  highly  satisfactory  or  outstanding  performance 
appraisals.  This  created  tremendous  turmoil,  since  a  substantial  number  of  employees  performing 
at  the  unsatisfactory  level  had  their  cases  reversed  and  were  then  placed  back  into  their  agencies 
where  they  continued  to  perform  in  an  unsatisfactory  manner.  Frankly,  much  of  the  reluctance  of 
federal  managers  to  bring  adverse  actions  against  unsatisfactory  performance  is  because  of  the 
belief  that  the  documentation  requirements  are  still  the  same  as  those  which  existed  prior  to  1978 
This  proves  two  things:  (1)  It  is  very  difficult  to  change  the  beliefs  and  culture  of  an  agency 
unless  substantial  training  efforts  are  made  when  laws  are  changed,  and  (2)  agencies  have  a 
tremendously  long  memory  for  decisions  adverse  to  them. 

Therefore,  we  strongly  recommend  therefore  that,  under  whatever  system  is  established, 
the  standard  of  proof  necessary  in  performance  cases  remain  "substantia)  evidence." 

m        PROCESSING  FEDERAL  SECTOR  DISCRIMINATION  CLAIMS  LIKE  PRIVATE 
SECTOR  CLAIMS. 

We  are  unsure  of  the  intent  of  this  proposal.  If  it  means  that  federal  employees  would  go 
to  EEOC  offices  around  the  country,  as  private  citizens  do  now,  we  wonder  how  those  offices 
could  handle  the  volume  of  complaints   Currently,  the  agencies  do  most  of  the  work  in  EEO 
complaints  and  provide  the  investigations  and  adjudications.  It  would  require  substantial 
realignment  of  resources  from  federal  agencies  to  EEOC  in  order  to  allow  this  process  to  work 
The  processing  of  private  sector  complaints  is  currently  very  slow,  and  the  inclusion  of  federal 
employee  complaints  would  necessarily  additionally  slow  down  the  process  until  a  necessary 
realignment  occurred.  We  believe  this  proposal  needs  expanded  study  prior  to  its  adoption. 

IV.       REFORMING  INTERNAL  AGENCY  PROCESSES  FOR  RESOLVING 
DISCRIMINATION  COMPLAINTS  IN  USING  ADR  TECHNIQUES. 

We  agree  that  agencies  should  be  required  to  use  ADR  techniques  in  attempting  to  resolve 
discrimination  complaints.  We  think  the  proposal  for  90-day  mediation/conciliation  or  other  ADR 
processes  is  appropriate. 
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V.  ENHANCED  PERFORMANCE  MANAGEMENT. 

We  have  no  comment  on  the  proposal  to  increase  the  weight  given  performance  during 
RIFs.  We  do,  however,  believe  that  the  consideration  of  three  performance  years  in  determining 
RIF  standing  is  appropriate. 

We  are  in  support  of  the  Administration's  proposal  to  repeal  appeal  rights  on  denial  of 
within  grade  increases   We  are  also  in  agreement  with  the  remainder  of  the  proposals  under  the 
performance  management  heading.  We  strongly  support  the  additional  collection  of  training 
information  by  OPM  and  its  dissemination  to  Congress,  the  agencies,  and  professional 
associations. 

VI.  DUE  PROCESS  FOR  MANAGERS 

We  especially  are  supportive  of  Section  305  concerning  the  due  process  rights  of 
managers  under  agency  arbitration  procedures. 

This  proposal  would  amend  5  U  S.C.  Section  7121(b)  and  eliminate  the  authority  for  an 
arbitrator  to  order  the  discipline  of  a  manager  in  an  arbitration  procedure.  Given  the  President's 
statement  (when  he  signed  the  OSC  legislation  containing  this  provision  2  years  ago)  that  even  the 
Administration  had  grave  doubts  as  to  its  constitutionality,  we  believe  that  its  elimination  is 
appropriate. 

Some  have  proposed  that  the  word  "ordered"  be  amended  to  "recommend"  in  the  current 
statute  so  that  arbitrators  can  continue  to  recommend  discipline  of  managers  We  object, 

In  many,  if  not  most,  instances,  the  manager  who  the  employee  or  the  union  may  be 
seeking  sanctions  against  is  not  even  a  part  of  the  arbitration  process.  Not  only  is  that  individual 
not  a  party,  he  or  she  may  not  even  know  that  the  arbitration  is  taking  place.  Even  if  this 
individual  were  a  witness,  there  is  no  opportunity  for  the  manager  to  present  his/her  side  of  the 
case  to  the  arbitrator  prior  to  the  arbitrator  making  a  decision  to  "recommend"  (or  currently 
"order")  discipline  against  the  manager 

In  earlier  periods  of  history  (e.g ,  during  the  Inquisition  in  Spain),  it  was  not  uncommon 
for  tribunals  to  hold  "trials"  wherein  the  accused  was  not  allowed  to  be  present  to  defend  him/her 
self,  or  to  present  evidence.  The  person's  only  right  was  to  be  brought  before  the  tribunal  at  the 
end  and  told  their  sentence.  From  these  and  similar  proceedings  was  coined  the  term  "kangaroo 
court."  For  a  law  to  sanction  a  proceeding  where  an  individual  can  be  libeled  and  slandered 
without  being  present  and  be  "ordered"  or  "recommended"  for  some  type  of  penalty,  up  to  and 
including  loss  of  their  federal  position,  rises  at  least  to  the  level  of  a  "kangaroo  court."  The 
documenting  of  such  "recommendation"  by  an  arbitrator,  making  a  finding  and  communicating 
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such  finding  to  the  head  of  an  agency,  could  rise  to  the  level  of  libel  and  slander   To  the  extent 
that  such  a  recommendation  hau  an  impact  on  a  federal  employee's  livelihood,  it  certainly  could 
result  in  substantial  damages  to  the  employee.  All  this  could  occur  without  the  employee 
knowing  about  the  action,  or,  if  they  do  know,  being  unable  to  participate  and  defend  themselves 
This  kind  of  a  proceeding  should  not  be  sanctioned  by  law  and  should  never  be  included  in  a 
statute  which  defines  the  authority  of  arbitrators  in  the  federal  sector 

VH.      ENHANCED  THRIFT  SAVINGS  PLAN  BENEFITS  AND  OPTIONS. 

We  are  in  complete  support  of  all  the  proposed  enhancements  of  the  Thrift  Savings  Plan. 
We  commend  the  Committee  on  seeking  to  allow  employees  the  freedom  to  enhance  their  own 
retirement  benefits. 

We  also  support  the  provisions  contained  under  the  heading,  "Reorganization  Flexibility" 
and  "Soft  Landings."  We  do  recommend  that  the  non-reimbursable  detail  require  the  approval  by 
both  the  agency  and  the  employee. 

We  also  support  the  provision  authorizing  agencies  to  reimburse  up  to  one-half  the  cost  of 
liability  insurance  for  law  enforcement  employees,  managers  and  executives   We  support  giving 
OPM  the  authority  to  disbar  federal  health  care  providers  found  to  have  engaged  in  fraudulent 
practices. 

We  are  unable  to  comment  on  the  separate  legislation  provisions  included  in  the  outline, 
since  we  are  not  familiar  with  the  language  that  would  be  used  to  make  the  changes  to  HR  1 03 

Thank  you,  Mr.  Chairman,  for  your  hard  work  in  developing  and  proposing  this  Omnibus 
legislation   We  recognize  that  it  took  a  substantial  amount  of  effort  on  the  pan  of  the  staff  of  the 
Subcommittee.  We  commend  you  and  Ranking  Minority  Member  Congressman  Jim  Moran  and 
your  staffs. 

Sincerely, 


(LlQ.& 
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Carol  A.  Bonosaro 
President 
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